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United States Court of Appeals for the 

District of Columbia 


No. 6246. 

i 

Anna Vondermuhll, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 45076. 

I 

Anna Vondermuhll, Petitioner, 

v 

’ 

Commissioner of Internal Revenue, Respondent. 

Appearances: j 

For Taxpayer: Oliver C. Reynolds, Esq., Robert B. Cum- 
ming, Esq. 

For Commissioner: F. A. Surine, Esq. 

j 

Docket Entries. 

1929. 1 
July 2. Petition received and filed. Taxpayer nptified. 

Fee paid. 

“ 3. Copy of petition served on General Counjsel. 

Aug. 22. Answer filed by General Counsel. 

“ 26. Copy of answer served on taxpayer. General 

Calendar. 

1930. 

Aug. 26. Hearing set November 12, 1930. ! 

Sept. 10. Motion to consolidate with docket 4337^, filed 

by General Counsel. September 22j 1930 
Granted. 

“ 19. Motion to transfer to the New York City Cir¬ 

cuit Calendar, filed by taxpayer. September 
22, 1930 Granted. 

1—6246a 
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1932. 

August 11. Hearing set in New York City, beginning Sep¬ 
tember 12, 1932. 

Sept. 9. Motion to continue to October circuit calendar 

filed by taxpayer. Granted. 

Oct. 26. Hearing set in New York beginning November 

28, 1932. 

Nov. 30. Hearing had before Mr. Seawell on merits. 

Submitted. Briefs due in forty days. Called 
November 28, 1932. 

Dec. 14. Transcript of hearing of November 30, 1932 

filed. 

1933. 

Jan. 3. Motion to extend time to February 9, 1933 for 

brief filed by General Counsel. Granted to 
both parties. 

“ 28. Motion and stipulation to correct the record, 

filed. 

Feb. 9. Brief filed by taxpayer. 

“ 9. Brief filed bv General Counsel. 

1934. 

Jan. 24. Opinion rendered. Herbert F. Seawell, Divi¬ 
sion 4. Judgment will be entered for the 
respondent. 

“ 27. Decision entered. H. F. Seawell, Division 4. 

Apr. 21. Petition for review by Court of Appeals of the 

District of Columbia with assignments of 
error filed by taxpayer. 

“ 21. Proof of service filed bv taxpaver. 

May 17. Praecipe filed. Proof of service thereon. 

2 Filed July 2, 1929. 

United States Board of Tax Appeals. 

Docket No. 45076. 

Anna Vondermuhll, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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| 

sioner of Internal Revenue in his notice of deficiency (IT: 
AR :B-9 SG. 60D) dated May 9, 1929, and as a basi$ of her 
proceeding alleges as follows: 

i 

First: The petitioner is an individual and her residence 
is at Basle, Switzerland. 

Second: The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit “A”) was mailed to the peti¬ 
tioner on or about May 9, 1929 care of George A. Vonder- 
muhll, 357 Fourth Avenue, New York, New York, and as¬ 
serts a deficiency of Four thousand three hundred eighty- 
nine and 73/100 Dollars ($4,389.73) for the calendar vear 
1926. 

Third: The taxes in controversy are income taxes for the 

* 

calendar year 1926, and amount to Four thousand three 
hundred eighty-nine and 73/100 Dollars ($4,389.73). 

3 Fourth: The determination of tax set forth in the 
said notice of deficiency is based upon the fallowing 

errors: j 

1. The Commissioner of Internal Revenue erre4 in his 
conclusion that interest on deposits credited to the Recount 
of trustees and remitted by them to a non-resideht alien 
beneficiary is not interest on deposits with persons carry¬ 
ing on the banking business paid to persons not engkged in 
business within the United States and not having qn office 
or place of business therein, but that any payments ihade to 
the non-resident alien beneficiary are made as income from 
the trust estate. 

i 

2. The Commissioner of Internal Revenue erred pin find¬ 
ing that Thirty-seven thousand, thirty-nine and 35/l|00 Dol¬ 
lars ($37,039.35) interest on deposits with persons carrying- 
on the banking business collected in the year 1926 by the 
trustees of two trusts of which petitioner is the sole benefici¬ 
ary and by them distributed or remitted to the petitioner, a 
non-resident alien and a person not engaged in business 
within the United States and not having an office ojr place 
of business therein, was taxable income to petitioner.; 

Fifth: The facts upon which the petitioner relies! as the 
basis of this proceeding are as follows: 

(1) The petitioner is and was during all the timesherein 
mentioned a citizen and resident of the (pity of 

4 Basle, Switzerland, and a non-resident alien of the 
United States. 


i 
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(2) The petitioner is not and was not at any of the times 
herein mentioned engaged in business within the United 
States and does not and did not have an office or place of 
business therein. 

(3) The petitioner, on or about July 17, 1920, trans¬ 
ferred a certain portion of her property to her son George 
A. Vondermuhll upon the condition, among others, that she 
should receive the income therefrom during her life and 
thereupon and on July 17, 1920 a trust agreement was 
entered into (hereinafter referred to as Trust No. 1), a 
copy of which is hereto annexed, marked Exhibit “B” and 
made a part hereof. 

(4) The petitioner, on or about July 17, 1920 also trans¬ 
ferred a certain portion of her property to her son Alfred 
E. Vondermuhll upon the condition, among others, that 
she should receive the income therefrom during her life 
and thereupon and on July 17, 1920 a trust agreement was 
entered into (hereinafter referred to as Trust No. 2) a 
copy of which is hereto annexed, marked Exhibit “C” and 
made a part hereof. 

(5) The said George A. Vondermuhll and the said Al¬ 
fred E. Vondermuhll were named as trustees in each of said 
trust agreements and acted as such during all the times 

herein mentioned. 

5 (6) Upon information and belief, during the year 

1926 the said trustees collected interest on deposits 
with persons carrying on the banking business as follows: 


(a) Interest on cash principal of said Trust No. 


1 on deposit with William Iselin & Co. $26,S40.88 

(b) Interest on cash principal of said Trust No. 

2 on deposit with A. Iselin & Co. 55.14 


(c) Interest on cash principal of said Trust No. 

2 on deposit with Arthur J. Rosenthal & Co. . 10,143.33 


Total . $37,039.35 

and distributed or remitted all of said interest to the peti¬ 
tioner. 

(7) The deficiency of Four thousand three hundred 
eighty-nine and 73/100 Dollars ($4,389.73) for the year 
1926 asserted in said notice of deficiency (Exhibit 44 A”) 
results solely from the inclusion by the Commissioner of 





ANNA VONDERMUHLL VS. G. T. HELVERING, ETC. 5 

Internal Revenue in the net income of the petitioner! of the 
said interest in the sum of Thirty-seven thousand jthirty- 
nine and 35/100 Dollars ($37,039.35) collected by th|e trus¬ 
tees and by them distributed or remitted to the petitioner in 

the year 1926 as aforesaid. 

%/ 

(8) Under the provisions of the Revenue Act df 1926 
taxable net income is gross income as defined by tfye Act, 
less the deductions allowed bv the Act, and therefore no 
item is subject to tax which is not a part of gr^ss in¬ 
come. 

6 Under the provisions of Section 213, subdivision 
(d) of the Revenue Act of 1926, gross inconje of a 

non-resident alien individual means only the gross income 
from sources within the United States, determined under 
the provisions of Section 217 of said Revenue Act of 1926. 

Under the provisions of Section 217, subdivision A-l of 
said Revenue Act of 1926 “ interest on deposits with per¬ 
sons carrying on the banking business paid to perscjns not 
engaged in business within the United States and n^t hav¬ 
ing an office or place of business therein” is expressly ex¬ 
cluded from gross income. 

Therefore, the item of interest in the sum of Thirtyj-seven 
thousand thirty-nine and 35/100 Dollars ($37,039.35) dis¬ 
tributed or remitted to the petitioner for the calendar year 
1926, was not taxable income, and was properly excluded 
from the petitioner’s income tax return for the yea| 1926, 
with the result that there is no deficiency in tax for the year 
1926. 

Wherefore, the petitioner prays that this Board maly hear 

the proceeding, determine that there is no deficiency for 

the vear 1926, and that there is no additional tax due from 
* . ■ 

the petitioner for said year. 

OLIVER C. REYNOLDS, 
ROBERT B. CUMMING, j 
Counsel for Petitioner , 

68 William Street, 

Netv York, Af. Y. 

7 Swiss Confederation, 

Canton and City of Basel , 

Consulate of the United States 
of America , ss: 

Anna Vondermuhll, being duly sworn, says that |she is 
the petitioner above named; that she has read the fore- 
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going petition, or had the same read to her, and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and those facts she believes to be 
true. 

ANNA VONDERMUHLL. 

Subscribed and sworn to before me this 14th dav of June, 
1929. 

[Seal of American Consulate.] 

ALBERT W. SCOTT, 

Vice Consul of the United 
States of America, 
Basel, Switzerland. 

Service No. 619. No Fee. 

8 Exhibit “A”. 

NP-2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to —. 

May 9, 1929. 

Mrs. Anna Vondermuhll, 

c/o George A. Vondermuhll, 

357 Fourth Avenue, 

New York, N. Y. 

Madam : 

In accordance with Section 274 of the Revenue Act of 
1926, vou are advised that the determination of vour tax 

7 m/ mf 

liabilitv for the vears 1926 discloses a deficiencv of 

m/ mf m/ 

84,389.73, as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 
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However, if you do not desire to petition, you ^re re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:|C:P-7. 
The signing of this agreement form will expedite thje clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreenjient is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. j 

Respectfully, 

D. H. BLAIR,: 

Commissioner, 
By C. B. ALLEN, | 
Deputy Commissioner... 

Inclosures: Statement. Form 866. Form 882. 

I 

I 

| 

9 Statement. 

i 

IT :AR :B-9. SG-60D. 

In re Mrs. Anna Vondermuhll, c/o George A. Vondeifmuhll, 
357 Fourth Avenue, New York, New York. 


Mav 9, 1929. 


Tax Liability. 


Year. 
1926.. 


Corrected 

tax 

liability. 

$4,680.52 


Tax 

previously 

assessed. 

$290.79 


Deficiency. 

$4,389.73 


i 

The report of the Internal Revenue Agent in Chhrge at 
Fisk Building, 250 West 57th Street, New York, Newj York, 
covering your tax liability for the years 1924,1925 and 1926, 
has been reviewed and approved. 

You were advised relative to the years 1924 and 1^25 by 
office letter of January 31,1929. 


I 
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A synopsis of your return for the year 1926 as corrected 


follows: 

Net income as shown by return. $9,697.21 

Plus: 

Additional interest. 37,039.35 


Net income as adjusted. $46,736.56 

Computation of Tax. 

Net income as adjusted. . $46,737.56 

Less: 

Personal exemption. 1,500.00 


Income subject to normal tax. $45,236.56 

Normal tax at 5% on $45,236.56.. 2,261.83 

Surtax on $46,736.56. # . 2,568.39 


Total . $4,830.22 

Less : 


Earned income credit. $43.75 

Tax paid at source. 105.95 

- 149.70 


Correct tax liability. $4,680.52 

10 Brought forward .. $4,680.52 

Tax previously assessed. 290.79 

Deficiency in tax. $4,389.73 


Explanation of Change. 

Adjustment is made in accordance with Income Tax Rul¬ 
ing 1405, Cumulative Bulletin 1-2, Page 149, which states 
that interest on deposits credited to the account of the 
trustees and remitted to a nonresident alien is not interest 
on deposits with persons carrying on the banking business 
paid to persons not engaged in business within the United 
States and not having an office or place of business therein, 
but that any payments made to the nonresident alien are 
made as income from the trust estate. 

The information submitted at the conference held in this 
office on April 24, 1929 has been carefully considered, but 
your contention cannot be conceded. 
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i 

Pavment should not be made until a bill is received from 

v j 

the Collector of Internal Revenue for vour district, and 
remittance should then be made to him. 

A copy of this letter is being forwarded to Mr. j Robert 
B. Cumming, who has power of attorney from vouf attor¬ 
ney, Mr. George A. Vondermuhll, in accordance w[ith au- 
thoritv conferred in vour power of attornev. 

11 Exhibit “B”. j 

(Trust No. 1.) | 

This Indenture, made this 17th day of July, 1<|)20, be¬ 
tween George A. Vondermuhll, of New York City. N. Y., 
party of the first part, (hereinafter sometimes designated 
the “Grantor”) and Alfred E. Vondermuhll, of Montclair, 
New Jersey and George A. Vondermuhll, of New Yojrk City, 
N. Y., parties of the second part (hereinafter sometimes 
designated as the “Trustees”), witnesseth, that 

Whereas Anna Vondermuhll-Hoffman of the City and 
Canton of Basel, Switzerland, mother of the Grantor, has 
transferred to the Grantor: 

(a) The sum of Three Hundred Nine Thousand Seven 
Hundred Twenty and 51/100 Dollars ($309,720.51 )j on de¬ 
posit with the firm of Wm. Iselin & Company of Nejv York, 
in the name of Alfred Vondermuhll, which was the pjropertv 
of the Grantor’s father, Alfred Vondermuhll, until the time 
of his death and thereafter the property of said Anna Von¬ 
dermuhll-Hoffman ; 

(b) The further sum of One Hundred Twenty-onfe Thou¬ 
sand Eight Hundred Sixty-two and 32/100 Doilarsi ($121,- 
862.32) being a portion of the sum owed by the Grantor to 
his father, said Alfred Vondermuhll, during his li/e time, 
and after his death to his mother, said Anna Vondermuhll- 
Hoffman 

upon the condition and understanding that there shall be 
paid to said Anna Vondermuhll-Hoffman during Jier life 
the net income derived from said monies and that all of 
said monies be on deposit with said Wm. Iselin & Company 
of New York at six per cent per annum interest, with power, 
however, to make changes in the investment of said monies. 

Now, therefore, in pursuance of said conditions 

12 and to secure the performance thereof, and in con¬ 
sideration of the covenant and agreement^ herein 

i 
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contained the Grantor has assigned, transferred and set 
over and by these presents does assign, transfer and set 
over to the Trustees the two sums of money hereinbefore 
described aggregating Four Hundred Thirty-one Thousand 
Five Hundred Eightv-two and 83/100 Dollars ($431,582.83) 
(which monies, tpgether with any and all property or securi¬ 
ties acquired in substitution or exchange for or on reinvest¬ 
ment as hereinafter provided, are hereinafter sometimes 
designated the “Trust Fund”). 

To have and to hold the aforesaid monies and all pro¬ 
ceeds and reinvestments thereof in trust, to hold and man¬ 
age the same during the life of said Anna Vondermuhll- 
H off man and to | apply the net income thereof to her use 
during her life, and at her death to pay over the same to 
the Grantor, or if the Grantor be not then living, to such 
person or persons and in such shares and upon such terms 
as the Grantor shall by Will appoint, or in default of ap¬ 
pointment to such persons as would be entitled to share 
in the personal property of the Grantor under the laws 
of the State of New York then in effect assuming him to 
have died intestate a resident of that State, in the propor¬ 
tion in which such persons would be so entitled. 

First: During the continuance of the Trust, the Trustees 
are authorized and empowered to allow the Trust Fund to 
be on deposit with Wm. Iselin & Co. at six per cent per 
annum interest onto invest the same from time to time, and 
as often as they see tit, resell and reinvest the pro- 
13 ceeds either in securities authorized by law as proper 
investments for trustees, or in any stocks, bonds or 
other securities or investments or property which may com¬ 
mend themselves to the Trustees, and the Trustees shall 
not be responsible for any depreciation in investments, nor 
for any errors in judgment, nor for any cause except will¬ 
ful fraud, nor shall they be obliged to amortize any pre¬ 
mium on securities at any time purchased or acquired and 
held in the Trust Fund. 

Second: In the event of the foreclosure of any mortgage 
securing any corporate bond, or upon the reorganization, 
consolidation or a merger of corporations in which invest¬ 
ments under this Trust may be held, the Trustees may take 
part in such reorganization, consolidation or merger and 
deposit securities with any committee that may be ap¬ 
pointed to represent stockholders or bondholders and pay 
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all assessments and other expenses necessary to akmil of 
such reorganization and the Trustees shall be at all times 
entitled to receive in lieu and place of the securities thus 
deposited or made part of such reorganization, consolida¬ 
tion or merger, the new securities that may be issued to 
represent the same. 

Third: In the event of the resignation, death, incapacity 
or failure to act for any reason of both said Alfred E. 
Vondermuhll and George A. Vondermuhll, as Trustees un¬ 
der this Indenture, a successor Trustee may be appointed 
either 1 

(a) By Alfred E. Vondermuhll and George A. Vonder¬ 
muhll jointly, or 

14 (b) If either Alfred E. Vondermuhll or George A. 

Vondermuhll shall not then be living, by the srirvivor, 
or 

(c) If neither Alfred E. Vondermuhll nor George A. Von¬ 
dermuhll shall then be living, by the joint act of suclji of the 
persons then presumptively entitled to the next eventual 
estate in the Trust Fund at the death of said Anna y onder- 
muhll-Hoffman, as shall then be of full age. 


by instrument in writing duly acknowledged and delivered 
to such successor trustee; and as often thereafter as a 

7 # i 

vacancy shall for anv cause occur in the office of thfe Trus- 
tee under this Indenture, a successor Trustee may! be ap¬ 
pointed in the same manner. Any such successor or! substi¬ 
tuted Trustee appointed as aforesaid shall have arid exer¬ 
cise all the power and discretion heretofore granted-to said 
Alfred E. Vondermuhll and George A. Vondermijihll, as 
Trustees, and all the provisions of this instrument shall 
apply to such successor Trustee as if originally named Trus¬ 
tee hereunder. 


Fourth: No Trustee hereunder shall be required jto give 
any bond or other security for the faithful performance 
of his duties as such. No Trustee hereunder shall be liable 
for anything whatsoever in connection with this Tifust ex¬ 
cept his own willful misconduct or gross negligence. 

Fifth: The parties of the second part, Alfred E. Vonder¬ 
muhll and George A. Vondermuhll, hereby accept thb Trust 
imposed upon them by this instrument and agree faithfully 
to earry out the terms and conditions of the Trust a$ herein 


set forth. 
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15 In witness whereof said George A. Vondermuhll 
and Alfred E. Vondermuhll have hereunto set their 

hands and seals as of the day and year first above written. 

GEORGE A. VONDERMUHLL. (l.s.) 

ALFRED E. VONDERMUHLL. (l.s.) 

State of New York, 

County of New York, ss: 

On this 19th day of January, 1921, before me personally 
appeared George A. Vondermuhll and Alfred E. Vonder¬ 
muhll, to me known and known to me to be the persons de¬ 
scribed in and who executed the foregoing instrument and 
thev duly severallv acknowledged to me that thev executed 
the same. 

[notary seal.] VERA P. BRADLEY, 

Notary Public, Kings Comity. 

Kings County Clerk’s No. 302. 

Kings Co. Register’s No. 2302. 

Certificate filed in New York County. 

Clerk’s No. 810; Register’s No. 4498. 

Commission expires March 30th, 1922. 

16 Exhibit “C”. 

(Trust No. 2.) 

This Indenture, made this 17th day of July, 1920, between 
Alfred E. Vondermuhll, of Montclair, New Jersey, party 
of the first part, (hereinafter sometimes designated the 
“Grantor”), and George A. Vondermuhll, of New York 
City, and Alfred E. Vondermuhll, of Montclair, New Jersey, 
parties of the second part (hereinafter sometimes desig¬ 
nated as the “Trustees”) witnesseth, that 

Whereas, Anna Vondermuhll-Hoffman, of the City and 
Canton of Basle, Switzerland, mother of the Grantor, has 
transferred to the Grantor the property and securities 
listed and described in Schedule “A”, hereto annexed, 
upon the condition and understanding that there shall be 
paid to the said Anna Vondermuhll-Hoffman during her 
life the net income derived from said securities or reinvest¬ 
ments thereof. 

Now, therefore, in pursuance of said condition and to se¬ 
cure the performance thereof, and in consideration of the 
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j 

covenants and agreements herein contained, the grantor 
has assigned, transferred and set over and h|y these 
presents does assign, transfer and set over to the Trustees 
said property and securities listed and described in Schedule 
“A”, hereto annexed, (which securities, together with any 
and all other property or securities acquired in Substitu¬ 
tion or exchange for or on reinvestment as hereinafter pro¬ 
vided, are hereinafter sometimes designated the 

17 *‘Trust Fund”)- j 

To have and to hold the aforesaid property and all 
proceeds and reinvestments thereof in trust, to liold and 
manage the same during the life of said Anna VondArmuhll- 
Hoffman and to apply the net income thereof to her use dur¬ 
ing her life, and at her death to pay over the samje to the 
Grantor, or if the Grantor be not then living to sijich per¬ 
son or persons and in such shares and upon such terms as 
the Grantor shall by Will appoint, or in default of Appoint¬ 
ment to such person as would be entitled to share in the 
personal property of the Grantor under the law^ of the 
State of New York then in effect, assuming him to have 
died intestate a resident of that State, in the proportions 
in which such persons would be so entitled. 

First: During the continuance of the Trust, the Trustees 
shall have power to retain any of the property or securities 
by this Indenture set over to them, or to sell the same and 
invest the proceeds, and from time to time, as often as 
they see fit, resell and reinvest the proceeds either Jin secu¬ 
rities authorized by law as proper investments for trustees, 
or in anv stocks, bonds or other securities or investments 
or property which may commend themselves to the Trus¬ 
tees, and the Trustees shall not be responsible for any de¬ 
preciation in investment, nor for any errors in judgment, 
nor for any cause except willful fraud, nor shall they be ob¬ 
liged to amortize any premium on securities at ahy time 
purchased or acquired and held in the Trust Fund, i 

Second: In the event of the foreclosure of anv mort- 

* 

gage securing any corporate bond, or upon the re- 

18 organization, consolidation or a merger of corpora¬ 
tions in which investments under this Trust may be 

held, the Trustees may take part in such reorganization, 
consolidation or merger and deposit securities with any 
committee that may be appointed to represent stockholders 
or bondholders and pay all assessments and other expenses 
necessary to avail of such reorganization and the Trustees 
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shall be at all times entitled to receive in lieu and place of 
the securities thus deposited or made part of such reorgani¬ 
zation, consolidation or merger, the new securities that may 
be issued to represent the same. 

Third: In the event of the resignation, death, incapacity 
or failure to act for any reason of both said George A. 
Vondermuhll and Alfred E. Vondermuhll as Trustees under 
this Indenture, a successor Trustee may be appointed either. 

(a) By Alfred E. Vondermuhll and George A. Vonder¬ 
muhll jointly, or 

(b) If either Alfred E. Vondermuhll or George A. Von¬ 
dermuhll shall not then be living, by the survivor, or 

(c) If neither Alfred E. Vondermuhll nor George A. Von¬ 
dermuhll shall then be living, by the joint act of such of 
the persons then presumptively entitled to the next even¬ 
tual estate in the Trust Fund at the death of said Anna 
Vondermuhll-Hoffman as shall then be of full age. 

by instrument in writing duly acknowledged and delivered 

to such successor trustee; and as often thereafter as a va- 

cancv shall for anv cause occur in the office of the Trustee 
* •/ 

under this Indenture, a successor Trustee mav be 
19 appointed in the same manner. Any such successor 
or substituted Trustee appointed as aforesaid shall 
have and exercise all the power and discretion heretofore 
granted to said George A. Vondermuhll and Alfred E. Von¬ 
dermuhll as Trustees; and all the provisions of this instru¬ 
ment shall apply to such successor Trustee as if originally 
named Trustee hereunder. 

Fourth: No Trustee hereunder shall be required to give 
any bond or other security for the faithful performance of 
his duties as such. No Trustee hereunder shall be liable 
for anything whatsoever in connection with this Trust ex¬ 
cept his own willful misconduct or gross negligence. 

Fifth: The parties of the second part, George A. Von¬ 
dermuhll and Alfred E. Vondermuhll, hereby accept the 
Trust imposed upon them by this instrument and agree 
faithfully to carry out the terms and conditions of the Trust 
as herein set forth. 

In witness whereof said Alfred E. Vondermuhll and 
George A. Vondermuhll have hereunto set their hands and 
seals as of the dav and vear first above written. 

ALFRED E. VONDERMUHLL. (l.s.) 
GEORGE A. VONDERMUHLL. (l.s.) 
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20 State of New York, 

7 i 

County of New York , ss: 

On this 19th day of January, 1921, before me personally 
appeared Alfred E. Vondermuhll and George AL Vonder- 
muhll, to me known and known to me to be the persons de¬ 
scribed in and who executed the foregoing instrument and 
they duly severally acknowledged to me that they executed 
the same. 

[notary seal.] VERA P. BRADLEY, 

Notary Public, Kings bounty. 

Kings County Clerk’s No. 302. 

Kings County Register’s No. 2302. j 

Certificate filed in New York County. j 

Clerk’s No. 840; Register’s No. 4498. j 

Commission expires March 30th, 1922. 
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110,000. 

36,000. 

10 , 000 . 

30,000. 

15,000. 

10 , 000 . 

30,000. 

10 , 000 . 

3,000. 

6 , 000 . 


Schedule “A”. 

United States America 2nd Liberty Lojan Conv. 

4%s, Nos. 383069/78. j 

United States America 3rd Liberty Lojan Conv. 
41 / 2 s, Nos. 605920/6008-58567/600; 1111744/75; 
4150467/82. j 

United States America 4th Libertv Lo^n Conv. 
414s, Nos. 29214; 561119; 332154/8; .132185/9; 
1611460 etc. 

United States America Victory Liberty Loan 
Conv. 414s, Nos. J. 2029748/49; D. 804354/60; 
A. 203878. 


Anglo French 5 Yr. External Loan 5s,; Nos. M. 
93111/15; 94001/25. 


Republic of Cuba Treasurv Gold 6s, I Nos. B. 

61940/54. j 

United Kingdom Great Britain & Ireland Secured 
Loan 5%s, Nos. MM. 22443/52. j 
United Kingdom Great Britain & Ireland 3 Yr. 

Convert. Gold 514s, Nos. M. 91007/36. | 
Kingdom of Sweden 20 vr. Gold 6s, Nos. 13380/6: 

13518/20. ' j 

City of Chicago Sp. Asst. Imp. 5s, Nos. A. 


5048/9; 5558. 

City of Chicago Sp. Asst. Imp. 5s, N<U. 4885; 
5540/1; 6271; 6278/9. 
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20,000. Citv of Bordeaux Mun. Ext. Loan 6s, Nos. M. 
6314/33. 

20,000. City of Lyons Mun. Ext. Loan 6s, Xos. M. 
5868/75; 6000/11. 

20,000. Citv of Marseilles Mun. Ext. Loan 6s, Nos. 
5650/69. 

10,000. Citv of New York Gold Corp. Stock 414 s, Nos. 
1515/19; 12956/70. 

20,000. City of Paris Mun. Ext. Loan 6s, Nos. M. 
2*6003/22. 

25,000. American Telephone & Telegraph 30 yr. Coll. Gold 
5s, Nos. 37888/912. 

15,000. Atchison, Topeka & Santa Fe 100 yr. Adj. Gold 
4s, Nos. M. 23747; D. 32617; 32656; 37027; 

20481/8; 19589 etc. 

00 


5,000. 

17,000. 


4,000. 

5,000. 

20 , 000 . 

15,000. 

5,000. 

10 , 000 . 

5,000. 

10 , 000 . 

11 , 000 . 

20 , 000 . 


Atchison, Topeka & Santa Fe Gen. Gold 4s, 
Nos. 54895/6; 54898; 77708; 90292. 

Atlantic Coast Line 1st Cons. Gold 4s, Nos. 
45901/10; 5517; 12306; 27396/7; 11259; 

25659/60. 

Atlantic Coast Line Louisville & Nashville Coll. 
Gold 4s, Nos. 14628; 23926; 23108; 31500. 

Chicago, Milwaukee & St. Paul 25 Yr. Gold 4s, 
Nos. 2332; 24257/60. 

Hocking Valley 1st Cons. Gold 4%s, Nos. 3610/11; 
7782 etc. 

Illinois Central Chicago, St. Louis & New Orleans, 
Nos. M. 6211/25,1st Ref. A. 5s. 

Maryland, Delaware & Virginia 1st. 5s, Nos. 
1984/88. 

Mobile & Ohio St. Louis Div. 5s, Nos. 1162/71. 

Northern Pacific General Lien L. G. 3s, Nos. M. 
21378; 40049; 43710; 44567; 25876. 

Southern Railway Mobile & Ohio Coll. 4s, Nos. 
7915/9; 8287/91. 

Southern Railway 3 yr. Sec. Gold Notes 6s, Nos. 
11026/9; 11055/61. 

Third Avenue 1st Ref. 4s, Nos. M. 219; 7351/5; 
7401/2; 7452/4; 465/6; 528/9; 5990/2; 427/28. 
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23 [Stamp:] United States Board of Tax Appeals. 
Filed Ang. 22, 1929. 

j 

United States Board of Tax Appeals. 

i 

i 

Docket No. 45076. | 

i 

• i 

Anna Vondermuhll, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

i 

Answer. 


Comes now the Commissioner of Internal Revenue], by his 
attorney, C. M. Charest, General Counsel, Bureaq of In¬ 
ternal Revenue, and for answer to the petition filefi in the 
above-entitled appeal, admits and denies as followsj: 

I 

First: Admits the allegations in the First paragraph of 
the petition. 

Second: Admits the allegations in the Second paragraph 
of the petition. 

Third: Admits the allegations in the Third paragraph of 
the petition. 

Fourth: Denies the allegations of error in sub-para¬ 
graphs 1 and 2 of the Fourth paragraph of the petition. 

Fifth: Denies the allegations in sub-paragraphs (1) to 
(8), inclusive, of the Fifth paragraph of the petition. 

Denies generally and specifically each and every allegation 
in the petition not hereinbefore admitted, qualified or 
denied. 


Wherefore, it is prayed that petitioner’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel ,, 

I 

Bureau of Internal Revenue. 

Of Counsel: 

ARTHUR H. MURRAY, 

Special Attorney , 

Bureau of Internal Revenue. 


ARM/93P/vga. 8/21/29. 
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24 United States Board of Tax Appeals. 

Docket Nos. 43379, 45076. 

Promulgated January 24, 1934. 

Anna Vondermuhll, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Trust funds held by trustees in New York and deposited 
by them with bankers there produced interest which the 
bankers paid to the trustees, who paid it to the sole bene¬ 
ficiary, a nonresident alien. Held, the beneficiary is not ex¬ 
empt from income tax thereon under section 217 (a) (1) 
(A) of the Revenue Acts of 1924 and 1926. 

Oliver C. Reynolds, Esq., and Robert B. Cumming, Esq., 
for the petitioner. 

Frank A. Surine, Esq., for the respondent. 

Opinion. 

Sea well : 

These proceedings, consolidated for hearing, involved re¬ 
determination of deficiencies for the respective years 1924, 
1925, and 1926 of $3,324.94, $2,868.48, and $4,389.73. Peti¬ 
tioner received certain income as a beneficiary of two trusts 
during the years 1924, 1925, and 1926, which the respond¬ 
ent determined to be taxable, but which the petitioner 
claims to be exempt from tax (under section 217, Revenue 
Act of 1924) on the ground that the income was interest on 
deposits with persons carrying on the banking business paid 
to her, a non-resident alien not engaged in business within 
the United States and not having an office or place of busi¬ 
ness therein. This is the sole issue involved in these pro¬ 
ceedings, -which were consolidated for hearing, and it is 
common to each of the years. 

The correct answer to the issue depends on the interpre¬ 
tation and application of the statute mentioned. The per¬ 
tinent parts of the statutes (section 217 (a) (1) (A), Rev¬ 
enue Acts of 1924 and 1926) are as follows: 

In the case of a nonresident alien individual * * * 

the following items of gross income shall be treated as 
income from sources within the United States: 


! 

i 
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(1) Interest on bonds, notes, or other interest-bearing 
obligations of residents, corporate or otherwise, not| includ¬ 
ing (A) interest on deposits with persons carrying on the 
banking business paid to persons not engaged in business 
within the United States and not having an office or place 
of business therein. * * * 

i 

i 

25 The petitioner, at all times herein materia}, was a 
citizen of Switzerland and a resident of the| city of 
Basel in that country; and she was not engaged in business 
within the United States and had no office or place bf busi¬ 
ness therein. Her husband, who had been a membet* of the 
partnership of William Iselin & Co. of New York City, died 
in May 1920, leaving a large estate in this country, some 
of which was at the time deposited with that firml Peti¬ 
tioner received about 60 percent of all of said property and 
about July 17, 1920, transferred it to her two sons, George 
A. Vondermuhll and Alfred E. Vondermuhll—a portion to 
each. On that date George A. Vondermuhll made a Convey¬ 
ance to his brother and himself as trustees of the jportion 
of the property transferred to him by his mother;, which 
portion is described as follows: | 

(a) The sum of Three Hundred Nine Thousancj Seven 
Hundred Twenty and 51/100 Dollars ($309,720.51) on de¬ 
posit with the firm of Wm. Iselin & Company of Nejv York, 
in the name of Alfred Vondermuhll, which was the prop¬ 
erty of the Grantor’s father, Alfred Vondermuhll, until the 
time of his death and thereafter the property of saijd Anna 
Vondermuhll-Hoffman; 

(b) The further sum of One Hundred Twentv-onp Thou¬ 
sand Eight Hundred Sixty-two and 32/100 Doilarsj ($121,- 
862.32) being a portion of the sum owed by the Grantor to 
his father, said Alfred Vondermuhll, during his life time, 
and after his death to his mother, said Anna Vondejrmuhll- 
Hoffman. 

The conveyance recited that the property above described 
had been transferred to the grantor by his motherj 4 ‘upon 
the condition and understanding that there shall be ipaid to 
said Anna Vondermuhll-Hoffman during her life the net 
income derived from said monies and that all of said monies 
be on deposit with said Wm. Iselin & Company pf New 
York at six per cent per annum interest, with power, how- 
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ever, to make changes in the investment of said monies.” 

It was recited further therein that the convevance to the 

•/ 

trustees was made in pursuance of said understanding. In 
the habendum clause of the convevance it was contracted 
that the trustees (himself and his brother) were to hold and 
manage the monies and all proceeds and reinvestments 
thereof in trust during the life of Anna Vondermuhll and 
‘ 4 apply the net income thereof to her use during her life, 
and at her death to pay over the same to the Grantor, or 
if the Grantor be not then living, to such person or per¬ 
sons” as the grantor by will should appoint, or, if there 
was no will, then to the persons entitled to the property 
under the laws of New York. The trustees were given 
power “to allow the Trust Fund to be on deposit with Wm. 
Iselin & Co. at six per cent per annum interest or to in¬ 
vest the same from time to time, and as often as they see 
fit, resell and reinvest the proceeds either in securities 
* * * or in any stocks, bonds * * * or property”; 

and the trustees were not to be held responsible for any 
depreciation in investments or errors of judgment, 
26 or for any cause except willful fraud. In case of a 
vacancy df a trustee, the survivor should appoint; or 
if a vacancy of both, then the persons presumptively en¬ 
titled to the next eventual estate should appoint. 

And on the same date, July 17, 1920, Alfred E. Vonder¬ 
muhll made a convevance to his brother and himself as 
trustees of the portion of the property transferred to him 
by his mother, which consisted of an itemized list of United 
States bonds, and domestic municipal and industrial bonds, 
and bonds of France, Cuba, Great Britain and Sweden, all 
aggregating $527,000. The conveyance was in all material 
respects like that of George A. Vondermuhll mentioned 
above. 

During the years 1924,1925, and 1926 petitioner received 
from the trustees the following amounts paid to them by the 
parties indicated: 

1024 1925 1926 


William Iselin & Co.$26,875.62 $26,700.65 

A. Iselin & Co.. 68.68 45.06 

Arthur J. Rosenthal & Co. .... 


$26.S40.8S 

55.14 


10.14S.33 


Total 


26.944.30 26.745.71 37.039.35 


These receipts were not derived in any way from any of 
the foreign bonds included in the trust funds, but the whole 
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thereof was derived by the trustees from the partie^ indi¬ 
cated as payments made by them as interest at 6 percent per 
annum on funds deposited by the trustees during the |years 
indicated with the payors named. 

No part of these receipts was included in the income tax 
returns of petitioner or of the trustees for the several jyears 
named, and the whole thereof is involved in these proceed¬ 
ings. | 

The trustees, George A. Vondermuhll and Alfred E! Von- 
dermuhll, are citizens and residents of the United States, 
as are also the partners composing the firms of William 
Iselin & Co., A. Iselin & Co., and Arthur J. Rosenthal & 
Co. | 

The firm of William Iselin & Co., of which the husband of 
petitioner was a member prior to 1920, when he died, was 
during the years here involved composed of seven partners; 
its business was that of factors and comprised many Activi¬ 
ties, such as discounting sales of current obligation accounts 
and guaranteeing credits, receiving assignments of accounts 
and consignments of merchandise and making advances 
against these and other collaterals, carrying deposit ac¬ 
counts of manufacturers, merchants and others, upon which 
it paid interest at the rate of 6 percent per annum [to the 
depositors and used the funds in financing its regular busi¬ 
ness; there were about 20 of such accounts, hggre- 
27 gating about $1,400,000, including that of the trus¬ 
tees. The firm was sometimes termed financial 
agents or textile bankers by merchants and manufacturers. 

The firm of A. Iselin & Co. during the years involved was 
also a partnership engaged in various activities, including 
buving and selling stocks, bonds and securities for iis own 
account and for the account of others, acting as members 
of a syndicate underwriting such securities, dealing in 
foreign exchange, acting as fiscal and transfer agentjs, cus¬ 
todian of securities, receiving money for transmission, issu¬ 
ing letters of credit, and receiving deposits, in som^ cases 
subject to check or draft or instructions from clientsl The 
trustees deposited some of their funds with this firpi and 
received from it interest thereon at the prevailing rate, 
under contract, as shown above. 

The firm of Arthur J. Rosenthal & Co. was also a partner¬ 
ship during the year 1926, and was known as investment 
bankers, and engaged in the brokerage business, buying and 

i 
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selling foreign exchange and securities on its own account 
and for others on commission, lending and borrowing- 
money, receiving securities for safe-keeping and collecting 
and remitting, or crediting the income therefrom to clients; 
when income was credited, it was subject to draft. De¬ 
posits were attracted and received and used with the firm’s 
capital in its general business. Such deposits, some of 
which were received on time basis—30 davs to a vear— 

V * 

were subject to draft. During the year the trustees had 
on deposit with the firm $200,000, and the firm paid to the 
trustees as interest thereon the sum of $10,143.33, which 
was remitted by the trustees to the petitioner as stated 
above. 

The petitioner contends that the money paid to her was 
“interest on deposits with persons carrying on the banking 
business paid” to her “a person not engaged in business 
within the United States and not having an office or place 
of business therein” as provided in the exception (A) of 
section 217 (a) (1) of the Revenue Acts of 1924 and 1926, 
mentioned above. The respondent, on the other hand, con¬ 
tends that what was paid to petitioner -was not “interest”, 
but income from a trust; that petitioner had no deposit, but 
if the deposits' were hers they were not “with persons 
carrying on the banking business.” and even if the persons 
were carrying on the banking business, they never “paid” 
the money to petitioner, but to certain trustees, and that 
petitioner’s situation is exactly as that described in I. T. 
1405, where the ruling is contrary to her contention. To 
this petitioner replies that the trustees, under all the cir¬ 
cumstances here, were her agents and constituted merelv a 
“conduit” through which interest due her was paid by the 
bankers; that the payments were made by bankers, a bank 
being defined as a “ * * * firm, or company having a 

place of business where credits are opened by * * * 
28 deposit * * * subject * * * to check * * citing 
section 3407 of the Revised Statutes (Revision of 
1878). Richmond v. Blake, 132 U. S. 592. 

I. T. 1405, C. B. 1-2, p. 149, was made with reference to 
section 217 (a) of the Revenue Act of 1921, which is identi¬ 
cal with the same section of the Revenue Acts of 1924 and 
1926, and is to the effect that interest on deposits credited to 
the account of trustees and remitted by them to a nonresi¬ 
dent alien is not “interest on deposits with persons carrying 
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on the banking business paid to persons not engaged in busi¬ 
ness within the United States and not having an office or 
place of business therein,” but ‘‘the statute contemplates 
that the deposit shall be made by and the interest paid t|o the 
person” who is an alien without business or office or place 
of business within the United States. 

With reference to the contention of petitioner thajt the 
trustees were her agents and therefore deposits made by 
them were her deposits and payments made to them j were 
payments to her, it is pointed out that under the truj>t in¬ 
struments petitioner had no ownership of or control over 
the trust funds or how they should be invested and nc| con¬ 
trol over the deposits, where or how they should be ipade, 
how long continued or how or by whom withdrawn; shb had 
no power herself to draw on either the trust funds or 
income from them; she did not have any voice in filling a 
vacancy in the trusteeship, in case of a vacancy, apd no 
power to remove or control a trustee in any manner. | It is 
elemental that an agent is subject to the control of hisj prin¬ 
cipal. There does not appear to be any one of the requisites 
of agency present here. A trustee is not an agent. Tlaylor 
v. Davis , 110 U. S. 330. 

Petitioner claims an exemption from the general provi¬ 
sion of the taxing statute, and the burden, in a peculiai 1 way, 
rests upon her to show that she comes within the exack pro¬ 
visions of the exception allowed. In Hubbard-Ragsdale Co. 
v. Dean, 15 Fed. (2d) 410, it is said: 

* * * The plaintiff claims the benefit of an exception 

to the general method and extent of taxing corpor4tions. 
The burden is upon the plaintiff to show that it cjlearly 
comes within the terms of such exception. “In such 'cases, 
a reasonable doubt is fatal to the claim. Prima facie every 
presumption is against it. It is only when the terms jof the 
concession are too explicit to admit fairly of any oth^r con¬ 
struction that the proposition can be supported.” j West 
Wisconsin B. R. Co. v. Supervisors, 93 U. S. 595, 59$. 

See also Swann v. United States, 190 U. S. 143; Cornell v. 
Coyne, 192 U. S. 418. j 

Considerable doubt exists as to whether Congress in¬ 
tended by the words of the statute, “persons carrying on 
the banking business,” to include persons, 4s dis- 
29 closed by the evidence in this proceeding, in iwhose 
businesses some banking features are present as in- 
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cidents thereof. It is suggested that the statute does not 
require in terms that such persons should be carrying on 
the banking business exclusively or even chiefly, or that 
they should be organized either as a state or a national 
bank. But we need not decide the point, for, if we hold 
that the language of the statute is sufficient to include as 
bankers those who paid interest to the trustees herein, 
nevertheless our answer to other questions involved, about 
which we entertain no such doubt, must exclude the peti¬ 
tioner from the benefits of the exception to the statute upon 
which she relies. For, under the language of the statute, we 
hold that she was not a depositor with persons carrying on 
the banking business; that what she received was not in¬ 
terest, but income from the trust; that it was not paid by 
the bankers, if they were such, to her; and that the trustees 
were not agents of petitioner in their conduct of the trust. 

Reviewed bv the Board. 

* 

Judgment will be entered for the respondent. 

30 United States Board of Tax Appeals, Washington. 

Docket No. 45076. 

Anna Vondermuhll, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated January 24, 1934, it is 

Ordered and decided That there is a deficiency of $4,- 
389.73 for the year 1926. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed.) H. F. SEAWELL, 

Member . 


Entered: Jan. 27, 1934. 
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31 Filed Apr. 21, 1934. 

United States Board of Tax Appeals. 
Docket No. 45076. 

Anna Vondermuhll, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States] Board 

of Tax Appeals . 


To the Honorable the Judges of the Court of Appeals 
of the District of Columbia: 

Anna Vondermuhll, in support of this her petitidn filed 
for the review by the Court of Appeals of the District of 
Columbia of the decision of the United States Board of 
Tax Appeals entered on the 27th day of January^ 1934, 
determining a deficiency in the Federal income tax bf peti¬ 
tioner for the calendar year 1926 in the amount of $4,1389.73, 
respectfully shows to this Honorable Court as follows: 

I. 

Statement of the Nature of the Controversy.! 


(1) On May 9th, 1929, the Commissioner of Internal 
Revenue mailed to petitioner a 60-day deficiency 

32 letter alleging a deficiency in petitioner’s incotne tax 
for the year 1926 in the sum of $4,389.73. "Within 
60 days from the mailing of said deficiency letter, petitioner 
filed with the United States Board of Tax Appeals her 
petition requesting a redetermination of the deficiency 
above set forth. 

(2) The petition alleges in substance as follows: 

Petitioner was during the times in question a nonresi¬ 
dent alien not engaged in business within the United States 
and not having an office or place of business therein. She 
was the sole beneficiary of the income of two trusts^ The 
trustees of said trusts collected interest on deposit^ with 
persons carrying on the banking business, to wit 'William 
Iselin & Co., A. Iselin & Co., and Arthur J. Rosenthal & Co., 
in the amount of $37,039.33, and remitted or distributed 
said interest to petitioner. 


I 
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Under the provisions of the Revenue Act of 1926 inter¬ 
est on deposits with persons carrying on the banking busi¬ 
ness paid to persons not engaged in business within the 
United States and not having an office or place of business 
therein is not taxable income to such nonresident 

33 alien, and, therefore, said interest was properly ex¬ 
cluded from petitioner’s income tax return. 

The deficiency asserted by the Commissioner resulted 
solely from the inclusion by him of said interest of $37,- 
039.35 in petitioner’s return. The Commissioner erred in 
his determination that interest on deposits credited to the 
account of trustees and remitted by them to a nonresident 
alien beneficiary is not interest on deposits with persons 
carrying on the banking business paid to persons not en¬ 
gaged in business within the United States and not having 
an office or place of business therein, but that any payments 
made to the nonresident alien beneficiary are made as in¬ 
come from the trust estate; and the Commissioner erred in 
his determination that the said interest of $37,039.35 col¬ 
lected by the trustees and remitted to petitioner as afore¬ 
said, was taxable income to petitioner. 

(3) The Commissioner’s answer was filed on the 22nd 
day of August, 1929. It admitted that petitioner was a 
resident of Switzerland, the facts alleged with regard to 
the notice of deficiency and the amount of taxes in dispute, 
and denied the remaining allegations of the petition. 

34 (4) By order of the Board dated September 22nd, 
1930, the appeal was consolidated for hearing on the 

merits with another appeal by petitioner, Docket No. 
43379, involving precisely similar questions for the cal¬ 
endar years 1924 and 1925. 

(5) The hearing was had in New York City on the 30th 
day of November, 1932, before Honorable H. F. Seawell, 
Member of the Board. The opinion of the Board was pro¬ 
mulgated January 24th, 1934, and its decision that there 
is a deficiency of $4,389.73 in petitioner’s tax for the year 
in question (the amount of deficiency determined by the 
Commissioner) was entered January 27th, 1934. 

(6) In its opinion the Board failed to determine whether 
the parties with whom the monies were deposited were per¬ 
sons carrying on the banking business within the meaning 
of the Revenue Act, but held that whether or not thev were 
persons carrying on the banking business petitioner “was 
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i 

not a depositor with persons carrying on the banking busi¬ 
ness; that what she received was not interest, but income 
from the trust; that it was not paid by the bankers, if jthey 
were such, to her.” 

(7) The controversy or issue therefore is whether or not 
the $37,039.35 interest collected by the trustees on 
35 the deposits with William Iselin & Co., A. Iselin & 
Co., and Arthur J. Rosenthal & Co., and remitted by 
them to petitioner, the sole beneficiary of the trusts, is 
exempt from tax under the provisions of the Revenui Act 
of 1926. ; 

The determination of this controversy or issue involves 
the determination of the following questions: 

(a) Assuming that the $37,039.35 was interest oh de¬ 

posits with persons carrying on the banking business when 
collected by the trustees, within the meaning of Section 
217(a)(1)(A) of the Revenue Act of 1926, did it lose its 
character as interest and become a different type orj kind 
of income originating from a different source bvi rea- 
son of passing through the hands of the trustee^, so 
that petitioner received merely “income from the tfust” 
and not interest on deposits with persons carrying oh the 
banking business? j 

(b) If it did become “income from the trust” as dis¬ 

tinguished from “interest”, is it subject to tax? (j)r, in 
other words, does the Revenue Act of 1926 include a| type 
or kind of income known as “income from a trust” in the 
gross income of a nonresident alien from sources within 
the United States? j 

(c) If the intervention of the trustees did not change the 
character or type of the interest, were William Isdlin & 
Co., A. Iselin & Co., and Arthur J. Rosenthal & Co. pelrsons 
carrying on the banking business wdthin the meaniiig of 
Section 217(a)(1)(A) of the Revenue Act of 1926? | 


H. j 

Designation of Court of Review. 

The petitioner is an individual. She is a resident of 

Basel, Switzerland, and is not an inhabitant of anv Circuit. 
7 # * 

Being aggrieved by the aforesaid decision, petitioner 

36 desires that the same be reviewed by the Cotirt of 

Appeals of the District of Columbia. 
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III. 

Assignments of Error. 

i 

The petitioner, as a basis for review, makes the follow¬ 
ing assignments of error: 

1. The Board' erred in failing to determine that the inter¬ 
est of $37,039.35 on deposits with William Iselin & Co., A. 
Iselin & Co., and Arthur J. Rosenthal & Co., collected by 
the trustees of the trusts and by them remitted or paid 
over to petitioner, was exempt from tax under Section 
217(a)(1)(A) of the Revenue Act of 1926. 

2. The Board erred in determining that “what she (peti¬ 
tioner) received was not interest but income from the 
trust 

3. The Board erred in determining that the said sum of 
$37,039.35 was taxable income to petitioner. 

4. The Board erred in failing to determine that William 
Iselin & Co., A. Iselin & Co., and Arthur J. Rosenthal & 
Co. were persons carrying on the banking business within 
the meaning of Section 217(a)(1)(A) of the Revenue Act 
of 1926. 

5. The Board erred in determining that there was a de- 
ficiencv in petitioner’s income tax for the vear 1926 of 
$4,389.73. 

Wherefore, your petitioner prays that this Honorable 

Court may review the findings, opinion, decision and order 

of the United States Board of Tax Appeals, reverse and 

set aside the same, and that the Clerk of the said United 

States Board of Tax Appeals be directed to transmit and 

to deliver to the Clerk of said Court certified copies 

37 of all and every of the documents necessary and 

material to the presentation and consideration of 

the foregoing Petition for Review and as required by the 

rules of said Court and statutes made and provided, and 

for such other and further relief as the Court mav deem 

& 

just and proper in the premises. 

ROBERT B. CUMMING, 

: Office and Post Office Address: 

No. 68 William Street , 

Borough of Manhattan , 

City of New York , 
Attorney for Petitioner. 
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38 State of New York, 

County of New York , ss:> 

Robert B. Cumming, being duly sworn, deposes anjl says: 
That he is an attorney of record for the above named peti¬ 
tioner, Anna Vondermuhll; that he has read the foregoing 
petition; that the contents thereof are known to him and 
that to the best of his knowledge and belief the statements 
therein contained are true and the assignments of error 
are well taken and intended to be argued. 

ROBERT B. CUMMjENG. 

Subscribed and sworn to before me this 18th day of 
April, 1934. 

[notarial seal.] THEODORA E. AYUSOJ 

Notary Public. 

Notary Public, Kings County. 

Kings Co. Clk’s No. 312, Reg. No. 5112. 

N. Y. Co. Clk’s No. 185, Reg. No. 5A116. 

Commission expires March 30, 1935. 

39 Filed May 17, 1934. 

United States Board of Tax Appeals. 

Docket No. 45076. 

Anna Vondermuhll, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare and within sixty days from the date of 
filing of the Petition for Review in this cause, transmit to 
the Clerk of the Court of Appeals of the District of Colum¬ 
bia a transcript of the record in this cause, and include in 
said transcript copies, duly certified as correct, of the fol¬ 
lowing documents: 

(1) Docket entries of proceedings before the Board in 
the above entitled cause. 

(2) Pleadings before the Board as follows: 

(a) Petition for Redetermination. 

(b) Answer of Respondent. 
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(3) Opinion of the Board. 

40 (4) Decision of the Board. 

(5) Petition for Review, filed by petitioner on 
April 21, 1934. 

(6) This Praecipe. 

the foregoing to be prepared, certified, and transmitted as 
required by law and the rules of the Court of Appeals of 
the District of Columbia. 

ROBERT B. CUMMING, 

Attorney for Petitioner. 

Receipt of a copy of the Praecipe in the above entitled 
cause is herebv acknowledged this 17th dav of May, 1934. 

ROBERT H. JACKSON. 

41 United States Board of Tax Appeals, Washington. 

Docket No. 45076. 

Anna Vondermuhll, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 40, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 7th day of 
June, 1934. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6246. 
Anna Vondermuhll, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Court of 
Appeals for the District of Columbia. Filed Jun. 13, 1934. 
Henry W. Hodges, Clerk. 

(5180-C) 
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ANNA VONDERMUHLL, 


Petitioner, 


vs. 


GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, 

Respondent. 

i 

Appeal from the Board of Tax Appeals 


BRIEF ON BEHALF OF PETITIONER. 


Statement of Case. 

The appeal in this case involves individual income 
taxes of Anna Vondermulill for the year 1926 iu\ the 
amount of $4,389.73 (R. 25); it is taken by Anna Voiider- 
muhll from a decision bv the United States Boar*! of 
Tax Appeals entered January 27, 1934 (R. 24). The j case 
is brought to this Court by a petition to review filed by 
said Anna Vondermulill on April 21, 1934 (R. 25) | un¬ 
der the provisions of Sections 1001, 1002 and 1003 of 
the Revenue Act of 1926, as amended by the Revenue 
Acts of 1928 and 1932. ! 

The question presented is whether $37,039.35 interest 
on deposits with three firms, known as William Iselin & 
Co., A. Iselin & Co., and Arthur J. Rosenthal & Co., col¬ 
lected by trustees and by them paid over to petitioner 
• Anna Vondermuhll, a non-resident alien and sole income 
beneficiary of the trust, constitute taxable income to her. 
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It is petitioner’s contention that said sum constitutes 
interest on deposits with persons carrying on the bank¬ 
ing business paid to a person not engaged in business 
within the United States and not having an office or place 
of business therein, and consequently was not a part of 
her gross income and was exempt under the provisions 
of Subdivision (a) (1) (A) of Section 217 of the Revenue 
Act of 1926. 

The Board held that, although these monies were 
received by the trustees as interest on deposits, never¬ 
theless they were not received by the petitioner from the 
trustees as such interest, but as “income from the trust”, 
and therefore were not within the exception of Sub¬ 
division (a) (1) (A) of Section 217 of the Revenue Act 
of 1926. 


(This case was consolidated for hearing in the 
Board of Tax Appeals with a similar case involving pe¬ 
titioner’s income taxes for the years 1924 and 1925 [Case 
No. 6245], but motion to dispense with printing record 
and filing briefs in Case No. 6245 was granted bv this 
Court June 25, 1934, on a stipulation to abide this case.) 


Statutes Involved. 

Revenue Act of 1926: 

“Sec. 213.(c) In the case of a non-resident alien 
individual, gross income means onlv the gross in- 
come from sources within the United States, deter¬ 
mined under the provisions of section 217.” 

“Sec. 217.(a) In the case of a non-resident 
alien individual or of a citizen entitled to the benefits 
of section 262, the following items of gross income 
shall be treated as income from sources within the 
United States: 

“ (1) Interest on bonds, notes, or other interest- 
bearing obligations of residents, corporate or other¬ 
wise, not! including (A) interest on deposits with, 
persons carrying on the banking business paid to 
persons not engaged in business within the United 
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States and not having an office or place of business 
therein, * * *; j 

“(2) The amount received as dividends (A) 
from a domestic corporation * *, or (B)ifrom 

a foreign corporation * * * (under certaip cir¬ 

cumstances) ; 

“(3) Compensation for labor or personal ser¬ 
vices performed in the United States; 

“(4) Rentals or royalties from property lo¬ 
cated in the United States or from anv interest in 

* i 

such property, including rentals or royalties fpr the 
use of or for the privilege of using in the Ijnited 
States, patents, copyrights, secret processed and 
formulas, good will, trade-marks, trade bijands, 
franchises, and other like property; and 

“(5) Gains, profits, and income from tin} sale 
of real property located in the United States/’ 

“Sec. 219. (a) The tax imposed by Parts I and 
II of this title shall apply to the income of estates 
or of any kind of property held in trust, including— 

* # * # * * I # 

“(2) Income which is to be distributed! cur¬ 
rently by the fiduciary to the beneficiaries, aijd in¬ 
come collected by a guardian of an infant which is 
to be held or distributed as the court may direct; 

i 

* * * * * * j * 

“(b) Except as otherwise provided in subdivi¬ 
sions (g) and (h), the tax shall be computed lupon 
the net income of the estate or trust, and shall be 
paid by the fiduciary. The net income of the estate 
or trust shall be computed in the same manner and 
on the same basis as provided in section 21^, ex¬ 
cept that— 

* * =S= * «= # * 

“(2) There shall be allowed as an additional 
deduction in computing the net income of the Estate 
or trust the amount of the income of the estate or 
trust for its taxable year which is to be distributed 
currently by the fiduciary to the beneficiaries^ and 
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the amount of the income collected by a guardian of 

an infant which is to be held or distributed as the 

court may direct, but the amount so allowed as a 

deduction shall be included in computing the net 

income of the beneficiaries whether distributed to 

them or not. Anv amount allowed as a deduction 

* 

under this paragraph shall not be allowed as a de¬ 
duction under paragraph (3) in the same or any 
succeeding taxable year;” 


Statement of Facts. 

The material facts as set forth in the opinion of H. 
F. Seawell, Member of the Board, are as follows: 

The petitioner, at all times herein material, was a 

citizen of Switzerland and a resident of the city of Basle 

in that country; and she was not engaged in business 

within the United States and had no office or place of 

business therein. Her husband, who had been a member 

of the partnership of William Iselin & Co., of New York 

City, died in May, 1920, leaving a large estate in this 

country, some of which was at the time deposited with 

that firm. Petitioner received about 60 per cent, of all 

of said property, and about July 17, 1920, transferred 

it to her two sons, George A. Vondermuhll and Alfred 

E. Vondermuhll—a portion to each. On that date George 

A. Vondermuhll made a conveyance to his brother and 

%! 

himself as trustees of the portion of the property trans¬ 
ferred to him by his mother, which portion is described 
as follows: 

(a) The sum of Three Hundred Nine Thousand 
Seven Hundred Twenty and 51/100 Dollars ($309,720.51) 
on deposit with the firm of William Iselin & Co., of 
New York, in the name of Alfred Vondermuhll, which 
was the property of the Grantor’s father, Alfred Von¬ 
dermuhll, until the time of his death and thereafter the 
property of said Anna Vondermuhll-Holfman; 

(b) The further sum of One Hundred Twenty-one 
Thousand Eight Hundred Sixty-two and 32/100 Dollars 


0 


($121,862.32) being a portion of the sum owed by the 
Grantor to his father, said Alfred Vondermuhll, during 
his life time, and after his death to his mother, said 
Anna Vondermuhll-Hotfman. 

i 

i 

The conveyance recited that the property «^bove 
described had been transferred to the grantor b^ his 
mother “upon the condition and understanding that Ithere 
shall be paid to said Anna Vondermuhll-Hotfman! dur¬ 
ing her life the net income derived from said njonies 
and that all of said monies be on deposit with saidj Wil¬ 
liam Iselin & Co., of New York, at six per cent, per 
annum interest, with power, however, to make changes in 
the investment of said monies.” It was recited farther 
therein that the conveyance to the trustees was made in 
pursuance of said understanding. In the habendum clause 
of the conveyance it was contracted that the trustees 
(himself and his brother) were to hold and manage the 
monies and all proceeds and reinvestments thereof in 
trust during the life of Anna Vondermuhll and ‘ ‘ apply 
the net income thereof to her use during her life, and 
at her death to pay over the same to the Grantor, or 
if the Grantor be not then living, to such person or 
persons” as the grantor by will should appoint, br, if 
there was no will, then to the persons entitled tp the 
property under the laws of New York. The trustees 
were given power “to allow the Trust Fund to lj)e on 
deposit with William Iselin & Co. at six per cent, per 
annum interest or to invest the same from tinjie to 
time, and as often as they see fit resell and reinvest the 
proceeds either in securities * * * or in any stjocks, 

bonds * * * or property”; and the trustees Jwere 

not to be held responsible for any depreciation ijn in¬ 
vestments or errors of judgment, or for any cause ex¬ 
cept willful fraud. In case of a vacancy of a trustee, 
the survivor should appoint; or if a vacancy of both, 
then the persons presumptively entitled to the next Even¬ 
tual estate should appoint. 
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And on the same date, July 17, 1920, Alfred E. Von- 
dermulill made a conveyace to liis brother and himself 
as trustees of the portion of the property transferred 
to him bv his mother, which consisted of an itemized 
list of United States bonds, and domestic municipal and 
industrial bonds, and bonds of France, Cuba, Great 
Britain and Sweden, all aggregating $527,000. The con¬ 
veyance was in all material respects like that of George 
A. Vondermuhll mentioned above. 

During the year 1926 petitioner received from the 
trustees the following amounts paid to them by the 
parties indicated: 


William Iselin & Co_ $26,840.88 

A. Iselin & Co. _ 55.14 

Arthur J. iRosenthal & Co._ 10,143.33 


Total _ $37,039.35 


These receipts were not derived in anv way from anv 
of the foreign bonds included in the trust funds, but the 
whole thereof was derived by the trustees from the par¬ 
ties indicated as payments made by them as interest at 
6 per cent, per annum on funds deposited by the trustees 
during the year 1926 with the payors named. 

No part of these receipts was included in the income 
tax returns of petitioner or of the trustees for the year 
1926, and the whole thereof is involved in these pro¬ 
ceedings. 

The trustees, George A. Vondermuhll and Alfred E. 
Vondermuhll, are citizens and residents of the United 
States, as are also the partners composing the firms of 
William Iselin & Co., A. Iselin & Co., and Arthur J. 
Rosenthal & Co. 

The firm of William Iselin & Co., of which the hus¬ 
band of petitioner was a member prior to 1920, when he 
died, was during the year 1926 composed of seven part¬ 
ners; its business was that of factors and comprised 
many activities, such as discounting sales of current obli¬ 
gation accounts and guaranteeing credits, receiving as- 
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signments of accounts and consignments of merchandise 
and making advances against these and other collaterals, 
carrying deposit accounts of manufacturers, merchants 
and others, upon which it paid interest at the rpte of 
6 per cent, per annum to the depositors and usdd the 
funds in financing its regular business; there wereiabout 
20 of such accounts, aggregating about $1,400,000, in¬ 
cluding that of the trustees. The firm was sometimes 
termed financial agents or textile bankers by merchants 
and manufacturers. 

The firm of A. Iselin & Co. during the vear 192l6 was 
also a partnership engaged in various activities, ipclud- 
ing buying and selling stocks, bonds and securities for 
its own account and for the account of others, acting as 
members of a syndicate underwriting such securities, 
dealing in foreign exchange, acting as fiscal and transfer 
agents, custodian of securities, receiving monejsr for 
transmission, issuing letters of credit, and receiving de¬ 
posits, in some cases subject to check or draft or instruc¬ 
tions from clients. The trustees deposited some of their 
funds with this firm and received from it interest thereon 
at the prevailing rate, under contract, as shown abj)ve. 

The firm of Arthur J. Rosenthal & Co. was glso a 
partnership during the year 1926, and was known as 
investment bankers, and engaged in the brokerage busi¬ 
ness, buying and selling foreign exchange and securities 
on its own account and for others on commission, lending 
and borrowing money, receiving securities for j safe- 
keeping and collecting and remitting, or crediting the 
income therefrom to clients; when income was crqdited, 
it was subject to draft. Deposits were attracted and 
received and used with the firm’s capital in its general 
business. Such deposits, some of which were received 
on time basis—30 days to a year—were subject to draft. 
During the year the trustees had on deposit with the firm 
$200,000., and the firm paid to the trustees as injterest 
thereon the sum of $10,143.33, which was remitted by the 
trustees to the petitioner as stated above (R. 19-22). 
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Errors Relied Upon. 

1. The Board erred in failing to determine that the 
interest of $37,039.35 on deposits with William Iselin & 
Co., A. Iselin & Co., and Arthur J. Rosenthal & Co., col¬ 
lected bv the trustees of the trusts and bv them remitted 

* * 

or paid over to petitioner, was exempt from tax under 
Section 217 (a) (1) (A) of the Revenue Act of 1926. 

2. The Board erred in determining that “what she 
(petitioner) received was not interest but income from 
the trust”. 

3. The Board erred in determining that the said 
sum of $37,039.35 was taxable income to petitioner. 

4. The Board erred in failing to determine that 
William Iselin i & Co., A. Iselin & Co., and Arthur J. 
Rosenthal & Co. were persons carrying on the banking 
business within! the meaning of Section 217 (a) (1) (A) 
of the Revenue Act of 1926. 

5. The Board erred in determining that there was 
a deficiency in petitioner’s income tax for the year 1926 
of $4,389.73. 


Argument. 

I. 

These monies collected by the trustees as interest on 
deposits and by them paid to the petitioner, constitute 
interest on deposits “paid to” her, within the meaning 
of Subdivision (a) (1) (A) of Section 217 of the Revenue 
Act of 1926. 

The Commissioner contends and the Board held that 
this interest on deposits was not paid to Anna Von- 
dermuhll as such, because it was first collected by the 


trustees and by them paid over to her; that, while passing 
through the hands of the trustees, it changed its! char¬ 
acter from “interest on deposits” to “income fropi the 
trust”. | 

It is not disputed that these monies when received 
by the trustees were interest on deposits. Nor is it dis¬ 
puted that these monies were actually “paid toF’ the 
petitioner (R. 20). The statute quoted above [Sec. 217 
(a) (1) (A)] merely requires that such interest 6n de¬ 
posits be “paid to” her. It does not require that such 
interest on deposits, to be exempt from tax, be p4id by 
the bankers direct to her. Therefore, in order tjo up¬ 
hold his contention, the respondent must show that 
these monies were passing through the trustees’ 
they lost their character as “interest on deposits” and 
became some other type or kind of income which is 
subject to tax. 

The respondent contends and the Board held] that 
these monies did change their character, and became a 
different type of income which is termed “income!from 
the trust”, and that as “income from the trust”! they 
are subject to tax. 



The character or type of income under the Revenue 
Acts is determined by the source producing it. 

The Supreme Court in Eisner v. Macomber, 2p2 U. 
S. 189, 207, defines income as follows: 


“Income mav be defined as the gain derived!from 

•f o 

capital, from labor, or from both combined,j pro¬ 
vided it be understood to include profit gjained 
through a sale or conversion of capital assets, ” 


and the Circuit Court of Appeals in Merle-Smith v. 


Commissioner, 42 Fed. (2nd) 837, 841, said: 

“Under the Revenue Acts, the status of the 
money derived from the property is determined by 
the relation to the property producing it.” 
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The property producing these monies was obviously 
the trust funds which were on deposit and consequently 
the monies in question must have been derived from this 
source. There could not be any other source. The trus¬ 
tees merely performed the ordinary functions of trus¬ 
tees, that is, they collected this interest on deposits, 
from its source, and passed it on as such to petitioner. 

B. 

Furthermore, even if it could be said that a new type 
of income known as ‘ 4 income from the trust” was created 
by passing this “interest on deposits” through the trus¬ 
tees ’ hands, still such income would not be taxable to 
petitioner. 

Section 213; quoted above, specifically provides that 
only the items enumerated in Section 217 are taxable 
to a non-resident alien individual. Section 217, quoted 
above, lists ini detail all of the kinds of income which 
are taxable to a non-resident alien individual. A read¬ 
ing of this section clearly shows that it does not include, 
and cannot be construed as including, any such type of 
income as “income from the trust”. 

C. 

Since the inception of Income Tax Laws, it has been 
generally recognized that the beneficiary of a trust, the 
income of which (as in the case at bar) is distributable 
periodically, is the absolute owner of the income from 
the moment of its receipt by the trustee, by reason of 
his beneficial interest in such income; that his right of 
property in this income is equivalent to physical posses¬ 
sion; that the trustee of such a trust is a mere conduit; 
and that the income received by the trustee is treated in 
all respects the same as if it had been paid directly to 
the beneficiary without the intervention of the trustee. 

In Freuler v. Helvering, 291 L T . S. 35 (decided Jan¬ 
uary 8, 1934), in which it was held that the income bene- 


11 


ficiary of a trust was entitled to a deduction for depre¬ 
ciation from the income distributable to him,j the 
Supreme Court said at page 41: 

“If the latter (where the trust income is distrib¬ 
utable periodically), then the scheme of the Abt is 
to treat the amount so distributable, not asj the 
trust’s income, but as the beneficiary’s. But a^ the 
tax on the entire net income of the trust is tk) be 
paid by the fiduciary or the beneficiaries, or partly 
by each, the beneficiary’s share of the income is con¬ 
sidered his property from the moment of its receipt 
by the estate. This treatment of the beneficiary’s 
income is necessary to prevent the possibility of 
postponement of the tax to a year subsequent to 

that in which the income was received bv the trustee. 

" | 

If it were not for this provision the trustee might 
pay on part of the income in one year and the bene¬ 
ficiary on the remainder in a later vear. Fob the 
purpose of imposing the tax, the Act regards Own¬ 
ership, the right of property in the beneficiari, as 
equivalent to physical possession.” 

In Helvering v. Falk, 291 U. S. 183 (decided January 
15, 1934), the trustees held an oil mine subject to h 14- 
year lease providing for royalties. The deed of trust, 
without setting up a reserve for depletion, directed that 
all proceeds, less expenses, be distributed to the tjene- 
ficiaries. The Commissioner claimed that the ehtire 
amount of the royalties, without deduction for depletion, 
distributed to each beneficiary, was taxable to him a^ in¬ 
come from the trust. The Supreme Court held that bach 
beneficiary was entitled to his proportionate share of 
the deduction for depletion, saying in part at page 1J39: 


“Here the governing instrument (deed of t^ust) 
directed payment to the beneficiaries of the eitire 
proceeds, less expenditures, etc., and the trustees 
must be regarded as a mere conduit for passing them 
to the beneficial owners.” 
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It seems clear that these two decisions by the Supreme 
Court are decisive authority to establish our conten- 
tion in the case at bar. Both cases establish the princi¬ 
ples that in the case of a trust, the income of which is 
distributable periodically, the beneficiary of the income, 
by reason of his beneficial ownership, is the owner of the 
income from the moment it is collected by the trustee, 
that the trustee acts as a mere conduit in passing this 
income on to the beneficiary, that the character or nature 
of the income is not changed bv reason of the fact that it 
passes through the trustee’s hands, and that no new kind 

or variety of income known as 44 income from the trust” 
* 

is created by such passing of the income through the 
hands of the trustee. 

The Office of the Commissioner of Internal Revenue 
has recognized and adopted these principles. 

In A. R. M. 37 (2 Cumulative Bulletin 172) the Com¬ 
mittee on Appeals and Review stated: 

44 if property is held by trustees for the benefit of 
beneficiaries and the income of the trust is to be dis¬ 
tributed periodically, the trustees are not considered 
a legal entitv within the meaning of the taxing Act. 
The income received by the beneficiaries in such case 
may properly be traced through the trustee directly 
to its source .” 

(This quotation is quoted with approval in I. T. 
1642; II-l C. B. 81.) 

As early as 1916, Acting Commissioner David A. 
Gates ruled as follows: 

“Income received from fiduciaries. Where a 
non-resident alien is the beneficiarv of a trust, or of 
the estate of a deceased person, or is the recipient 
of income from any property held by another, such 
income is taxable only to the extent that it arises 
from sources within the United States. The inter¬ 
vention of an agent , trustee or other fiduciary be- 
tiveen the non-resident alien and the source of the 
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income does not make any income subject to taxa¬ 
tion which otherwise would not be taxable. ^Thus 
dividends of a foreign corporation received by a resi¬ 
dent fiduciary and by him distributed to a non-resi¬ 
dent alien beneficiary do not thereby become taxa¬ 
ble.” (Letter signed by Acting Commissioner David 
A. Gates, dated April 5, 1916,—see 1920 Prentice 
Hall Federal Income Tax Service, paragraph 6t)15.) 

In I. T. 1642 (II-l C. B. 81), the Income Tax jUnit 

i 

stated: 

“it was ruled in Solicitor’s Memorandum 39 (not 
published in the Bulletin Service) that if the income 
of a trust is to be distributed annually, the character 
of the income received by the beneficiary might be 
traced through the fiduciary to its source.” 

and therefore held: 

“Where interest and dividends have been re¬ 
ceived by a domestic trust from sources outside the 
United States as determined under section 217 of 
the Revenue Act of 1921, the distributive share 
thereof paid to a non-resident alien beneficiary 
should not be reported by such beneficiary tc the 
United States for income tax purposes.” 

In I. T. 1641 (II-l C. B. 76) the Unit held that a 
beneficiary of a trust was entitled to the $300. exemp¬ 
tion (then allowed to individuals) in respect of dividends 
or interest from a domestic building and loan associa¬ 
tion (operated exclusively for making loans to members) 
received bv a fiduciarv and distributed by him to the 
beneficiary, and in the course of its decision the Unit 
said: 

“In the case of a trust, the income of which is 

distributable periodically, the income is taxable di- 

rectlv to the beneficiarv or beneficiaries. Subli a 
* %> 

trust is nothing more than a means of conveying 
periodically to the distributees their respective 
shares of the trust income. For income tax pur¬ 
poses the effect is analogous to a direct payment to 
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them, the trust not being recognized as a taxable 
entity under these conditions.” 

So, too, in I. T. 2067 (III-2 C. B. 78) the Unit held 
that when tax-exempt bonds are held in a trust, the in¬ 
come of which is distributable periodically, the income 
is exempt in the hands of the beneficiaries, saying in 
part: 

4 ‘The holders of the certificates in question should 
not include in their gross income for income tax 
purposes income distributed to them from the trust 
fund, the trust serving only as a medium for the 
distribution to the beneficiaries of income from muni¬ 
cipal bonds for which the trustee serves as a de¬ 
pository. 7 7 

The Bureau held in I. T. 1622 (II-l C. B. 135) that 
stock dividends received by a trustee and by him dis¬ 
tributed to the beneficiary of a trust are not income in 
the hands of the beneficiarv. 

As late as November, 1932, the Commissioner recog¬ 
nized these principles as follows, in G. C. M. 11221 (XI-2 
C. B. 123): 

4 4 The Bureau has conceded that with respect to 
foreign bond interest currently distributed to the 
beneficiaries the trustee may be regarded as a mere 
conduit, vpth the result that the character of such 
interest is not changed by passing through the trus¬ 
tee’s hands.” 

It will thus be seen that by a long line of decisions 
the principal has been firmly established that in the case 
of a trust, the income of which is distributable periodi¬ 
cally, the beneficiary traces the character of the income 
through the trust to its source. 

It is apparent from the foregoing decisions that in¬ 
come collected by a trustee and distributed to a benefi¬ 
ciary does not change its character, nature, or source, 
by reason of passing through the hands of the trustee, 
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and does not become a new kind of income known asj‘ 4 in¬ 
come from the trust”, but that on the contrary the bene¬ 
ficiary receives the identical income collected by the trus¬ 
tee without change of form. It follows, therefore, that 
the petitioner in the case at bar received from the trus¬ 
tees “interest on deposits”, or, in other words, that the 
interest on deposits collected by the trustees were “jpaid 
to” her within the meaning of Subdivision (a) (1)! (A) 
of Section 217 of the Revenue Act of 1926. ; 

II. 

These monies received by petitioner, being interest 
on deposits with persons carrying on the banking busi¬ 
ness, paid to a non-resident alien individual not engaged 
in business within the United States and not having an 
office or place of business therein, are exempt from tax 
under Subdivision (a) (1) (A) of Section 217 of the 
Revenue Act of 1926. 

It is undisputed that the petitioner was a non-resi¬ 
dent alien of the United States, was not engaged in busi¬ 
ness within the United States, and had no office or jfiace 
of business therein (R. 19), and, as we have shown ih the 
preceding point, this interest on deposits was “paid to” 
her. Although the Board did not decide the point, it 
is clear from the facts as set forth in the opinion (R. 
21-22) and in the Statement of Facts herein, that the 
firms of William Iselin & Co., A. Iselin & Co., and Arthur 
J. Rosenthal & Co., with whom the funds were deposited, 
were persons carrying on the banking business, within 
the meaning of the Statute. The Statute does not [limit 
this exemption to interest on deposits with corporations 
formed under State or National Banking Laws, but gives 
it a much broader application by expressly exempting 
interest on deposits with all “persons carrying oii the 
banking business”. The business activities of these 

i 


i 

I 
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firms included most of the functions of banks, and, there¬ 
fore, they were necessarily engaged in “the banking 
business’’ within any meaning of the term. 

The generally accepted meaning of this term is well 
defined in Section 2 of the New York Banking Law 
(Laws of New York, 1914, Chapter 369, as amended, 
Consolidated Laws of New York, Chapter 2), which de¬ 
fines the term “private banker” as follows: 


“The term, ‘private banker,’ when used in this 
chapter, means an individual who, by himself, or as 
a member of a partnership or unincorporated asso¬ 
ciation *i * * is engaged in the business of receiv¬ 
ing deposits subject to check or for repayment upon 
the presentation of a pass book, certificate of de¬ 
posit or other evidence of debt, or upon the request 
of the depositor, or in the discretion of such indi¬ 
vidual, partnership or unincorporated association; 
of receiving money for transmission; of discounting 
or negotiating promissory notes, drafts, bills of ex¬ 
change or other evidences of debt; of buying or sell¬ 
ing exchange, coin or bullion; or is engaged in the 
business of transacting any part of such business.” 


Other definitions include the following: 

“The business of banking, as defined bv law and 

custom, consists in the issue of notes payable on 

demand intended to circulate as monev when the 

* 

banks are banks of issue; in receiving deposits pay¬ 
able on demand; in discounting commercial paper; 
making loans of monev on collateral securitv; buv- 
ing and selling bills of exchange; negotiating loans, 
and dealing in negotiable securities issued by the 
government, state and national, and municipal and 
other corporations.” (Bouvier’s Law^ Dictionary, 
3rd Rev., Vol. I, p. 318.) 

“The term ‘bank’, as used in the internal revenue 
act of 1864, § 110, taxing deposit banks, meant an 
association engaged in money transactions, whether 
incorporated or not, having a place of business open 
for deposits or for collection of money or currency, 


subject to be paid or remitted on draft, check, dr or¬ 
der, or where money is advanced or loaned on stocks, 
bonds, bills of exchange, or promissory noted, or 
where stocks, bonds, bills of exchange, or promissory 
notes are received for sale or discount.” (Woyds & 
Phrases, 1st Series, Vol. I, p. 685.) 

“ 'The receiving of deposits to be kept and re¬ 
turned on demand is the generally acknowledged 
feature of every bank, whether incorporated o^ un : 
incorporated, whether its profits are obtained! and 
business success accomplished 7 . A bank canncjt, by 
naming itself as a brokerage concern, conducf: the 
banking business and receive deposits, the same as 
a bank, without being in fact subject to the statute 
regulating banking. Individuals are not prohibited 
from engaging in, but are permitted to conduct, bank¬ 
ing business. 77 (Words & Phrases, 2nd Series, Vol. I, 
p. 396.) 


Under Section 3407 of the United States Revised jStat- 
utes (Revision of 1878) a banker is defined as follows: 

"Every incorporated or other bank, and every 
person, firm, or company having a place of business 
where credits are opened by the deposit or collection 
of money or currency, subject to be paid or renjitted 
upon draft, check, or order, or where money ip ad¬ 
vanced or loaned on stocks, bonds, bullion, biljls of 
exchange, or promissory notes, or where stocks, 
bonds, bullion, bills of exchange, or promissory notes 
are received for discount or for sale, shall bp re¬ 
garded as a bank or as a banker. 77 


Section 3408 of the United States Revised Statutes 
(which was repealed in 1883) imposed a tax upob all 
bankers within that definition. The case of RicMnond 
v. Blake, 132 U. S. 592, was an action brought to recover 
taxes paid under this section. The plaintiff claimpd he 
was a stock broker and not a banker. He testified, 
among other things, that he had approximately $5Q,000. 
invested in his business, that he had a place of business, 
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and that he bought and sold stocks for his customers. 
The Court held that he was taxable as a banker within 
the definition^ stating in part as follows, at page 598: 

“In his business of buying and selling stocks for 
others, he regularly employed capital, by the use 
of which interest was earned upon moneys advanced 
by him for his customers, substantially as it would 
be earned by a bank upon money loaned to its cus¬ 
tomers. In the parlance of the Stock Exchange, he 
might be! called a stock broker; yet, here were all 
the conditions, which, under the statute, made the 
case of a banker, whose capital, employed in his 
business, was liable to a tax * * \ When the plain¬ 
tiff admits, as he does, that his business was that 
of buying and selling stocks for his customers, and 
that in such business he employed capital, he proves 
that he was a banker within the statutory defini- 

9 / 

tion, and that, within the meaning of section 3408, 
his capital was employed in the business of bank¬ 
ing. ’ ’ 

The business conducted by these three firms clearly 
brings them within all of the definitions of bankers 
quoted above and thev must necessarily come within the 

X 9 / 9 / 

definition of “persons carrying on the banking business” 
in Section 217 of the Revenue Act which is an even 
broader term than the word “banker”. 


III. 

To hold this interest on deposits taxable to petitioner, 
would be contrary to the plain intent of the Statute. 

Petitioner, prior to the creation of the trusts in 1920, 
was the absolute owner of the trust property (R. 19). 
She transferred this property upon the condition and 
understanding that the net income therefrom be paid to 
her during her life (R. 19). In other words, petitioner, 
who originally was the outright owner of the property, 


merely gave away the remainder interest and continued 
to have an absolute right to the income. So far as her 
right to the income is concerned, there was no material 
change; the change was one of form rather than Sub¬ 
stance, and as was said by the Supreme Court in 
v. Steam, 265 U. S. 242, 254: 

j 

“and when applying the provisions of the Six¬ 
teenth Amendment and income laws enacted there¬ 
under we must regard matters of substance and not 
mere form.” 

In Helvering v. Falk (supra) the Supreme Court| re¬ 
fused to deny to a beneficiary of a trust the allowance 
for depletion which is granted by the Statute to owiiers 
of property, saying (page 189): 

“In cases like the one before us so to hold wquld 
in practice result in taxing allowances for depletion, 
contrary to what we regard as the plain intent of 
the Statute.” 

i 

i 

So in the case at bar, to deny to the petitioner Ithe 
benefit of the exemption granted by the Statute, merely 
because she is the income beneficiary of the trust ratfier 
than the owner of the fund, would be contrary to the plain 
intent of the Statute. 

Conclusion. 

This Court should reverse the decision of the Bofird 
of Tax Appeals. 

Respectfully submitted, 

Robert B. Cummixg, 
Counsel for Petitioner, \ 

68 William Streel, 
New York, Nj Y. 

September 18, 1934. j 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6246 

Anna Vondermuhll, petitionee 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is the 
opinion of the Board of Tax Appeals (R. 18-24) 

: which is reported in 29 B. T. A. 895. 

JURISDICTION 

I This appeal involves income tax for the year 
1926, and is taken from the decision of the Board 
of Tax Appeals entered January 27, 1934 (R. 24). 
This case is brought to this Court on a petition for 
! review filed April 21, 1934 (R. 25-28), pursuant to 

(i) 
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the provisions of Sections 1001-1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9. 109-110, as amended 
bv Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169, 286. 

QUESTION PRESENTED 

Whether the petitioner, a nonresident alien and 
sole beneficiary under a domestic trust, should pay 
income tax on certain sums of money paid over to 
her in 1926 by the trustees as a regular distribution 
of trust income, such sums having been received 
by them as interest on trust funds on deposit with 
three firms which petitioner alleges were carrying 
on a banking business; that is, whether the peti¬ 
tioner comes within the exemptions of Section 
217 (a) (1) (A) of the Revenue Act of 1926. 

i 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 

i 

forth in the Appendix, infra, pp. 28-32. 


STATEMENT 


The facts as found by the Board of Tax Appeals 
(R. 19-22) are as follows: 

During the year here involved, the petitioner was 
a citizen of Switzerland and a resident of Basel in 
that country. She was not engaged in business 
within the United States and had no office or place 

% V 

of business therein. Her husband, who had been a 
member of the partnership of William Iselin & 
Company of New York City, died in May 1920, 
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I 

i 

i 


leaving* a large estate in this country. Part of the j 
money which he left was at the time of his death; 
deposited with his firm. The petitioner received | 
about 60 percent of her husband’s property, and; 
about July 17, 1920, divided it between her I 
two sons George A. Vondermuhll and Alfred E.! 
Vondermuhll. J 

On the same day, George A. Vondermuhll made; 
a conveyance to his brother and himself as trustees! 
of the portion of the property which his mother had 
transferred to him and which consisted of the suml 
of $309,720.51 on deposit with the firm of William! 
Iselin & Company, and also of $121,862.32 which 
represented a portion of the sum owed by the| 
grantor to his father’s estate. The conveyance 
stated that this property had been transferred toj 
the grantor by his mother “upon the condition and 
understanding that there shall be paid to said Anna) 
Vondermuhll-Hoffman during her life the net in^ 
come derived from said monies and that all of said 
monies be on deposit with said Wm. Iselin & Com¬ 
pany of New York at six percent per annum in¬ 
terest, with power, however, to make changes in thd 
investment of said monies.” It was stated furtheif 
that the conveyance to the trustees was made ill 
pursuance of this understanding with the trustees \ 
that the trustees were to hold and manage th^ 
monies and all proceeds and reinvestments thereof 
in trust during the life of the petitioner and apply 
the net income thereof to her use during her lifej 



4 


and at: her death to pay over the same to the 
grantor, or such other persons as might be entitled 
to inherit it, and that the trustees were given power 
to allow the trust fund to be on deposit with Wil¬ 
liam Iselin & Company at six percent or to invest 
the same from time to time as they saw fit, either 
in securities, stocks, bonds, or other property. 

Alfred E. Vondermuhll also made a conveyance 
on July 17, 1920, to his brother and himself as 
trustees of the portion of the property received by 
him from his mother and consisting of domestic 
municipal and industrial bonds, and bonds of the 
United States, France, Cuba, Creat Britain, and 
Sweden, all aggregating $527,000. This convey¬ 
ance was in all material respects like the one made 
by George A. Vondermuhll just referred to. 

During the year 1926, the petitioner received 
from the trustees the following amounts paid to 
them by the parties indicated: 


William Iselin & Company__$26, 840. 88 

A. Iselin & Company_ 55.14 

Arthur J. Rosenthal & Company_ 10,143.33 


Total_i_ 37. 039. 35 


These receipts were not derived in any way from 
any of the foreign bonds included in the trust 
funds, but were all paid to the trustees by the par¬ 
ties indicated and the payments were made as in¬ 
terest at six percent per annum on funds deposited 
by the trustees with these companies. No part of 
these receipts were included in the income-tax re- 
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turns of the petitioner or of the trustees for tt[e 
year 1926. | 

I 

Both of the trustees are citizens and residents of 
the United States as are also the partners com¬ 
posing the firm of William Iselin & Company, A. 
Iselin & Company, and Arthur J. Rosenthal & Com¬ 
pany. During 1926 the firm of William Iselin & 
Company was composed of seven partners, ils 
business was that of factors and comprised maiiy 
activities, such as discounting sales of current ob¬ 
ligation accounts, guaranteeing credits, receiving 
assignments of accounts and consignments of mer¬ 
chandise, and making advances against these arid 

i 

other collaterals, and carrying deposit accounts Of 
manufacturers, merchants, and others upon which 
this company paid interest at the rate of six percept 
per annum to the depositors and used the funds 
in financing its regular business. It had about 20 
of such accounts, aggregating about $1,400,000, 
which included the funds deposited by the abo|e 
trustees. This company was sometimes termed 
financial agents or textile bankers by merchants and 
manufacturers. 

The firm of A. Iselin & Company was also | a 
partnership during 1926, and bought and sojLd 
stocks, bonds, and securities for its own account 
and the account of others, acting as members of j a 
syndicate underwriting such securities, dealt in 
foreign exchange, acted as fiscal and transfer agents 
and custodian of securities, issued letters of credit, 
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received money for transmission, and accepted de¬ 
posits in jsome eases subject to check or draft or 
instructions from clients. The trustees deposited 
some of their funds with this firm and reeived in¬ 
terest thereon at the prevailing rate, under con¬ 
tract, as shown above. 

The firm of Arthur J. Rosenthal & Company was 
a partnership during 1926, and was known as in¬ 
vestment bankers. It engaged in the brokerage 
business, bought and sold foreign exchange and 
securities on its own account and for others on 
commission, lent and borrowed money, received 
securities for safe keeping, and collected, remitted, 
or credited the income therefrom to clients, and 
when such income was credited, it was subject to 
draft. Deposits were received and used with the 
firm’s capital in its general business and such de¬ 
posits were subject to draft. During 1926, the 
trustees had $200,000 on deposit with this firm and 
received interest thereon which was remitted by 
the trustees to the petitioner. 

The Commissioner determined a deficiency in the 
petitioner’s income tax on the ground that the re¬ 
ceipts listed above as having been paid by the 
trustees to the petitioner were taxable income. The 
Board of Tax Appeals reached a similar conclusion 

and decided that there was a deficiencv for 1926 

«• 

in the amount of $4,389.73 (R. 24). 
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SUMMARY OF ARGUMENT 

| 

The petitioner, a nonresident alien and sole ben¬ 
eficiary under a domestic trust, claims that she js 
not subject to tax on certain sums of income pai^l 
to her in 1926 by the trustees for the reason thqt 
she comes within the exemption allowed in Section 
217 (a) (1) (A) of the Revenue Act of 1926, infrk, 
p. 29. | 

In order to show her right to such exemption, the 
petitioner must prove that she comes squarely 
within the statutory provisions referred to and 
such provisions will be strictly construed in fav^r 
of the Government, and any well-founded dout|t 
will defeat her claim. Heiner v. Colonial Trust Co\., 
275 U. S. 232, 235; Bank of Commerce v. Tennessee, 
161 U. S. 134,146. ! 

The petitioner has not and cannot show that she 
has met the requirements of Section 217 (a) (lj) 
(A), supra. The money received by the petitioned 
was not paid to her by persons carrying on thje 

j 

banking business, but was paid by the trustees and 
was not interest when received by her but was trust 
income. Consequently, she does not come within 
the exemption. 

In cases of this kind it has been the settled prac^ 
tice of the Bureau of Internal Revenue, since the 
provisions referred to were first enacted as a part 
of the Revenue Act of 1921, c. 136, 42 Stat. 227, t<j) 
hold that the beneficiary is taxable and this practice 
should be continued. The exemption was inserted 

91341—34-2 

i 

| 

i 
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in the law to promote international trade and to 
prevent the penalization of foreign traders who 
might have money on deposit in domestic banks in 
order to facilitate transactions with firms in this 
country, iln this case there is no foreign trader in¬ 
volved and the income was derived entirely from 
sources within the United States. The petitioner 
is also a beneficiary of a domestic trust. So she is 
not one of the persons whom Congress intended to 
benefit by the imovision. Accordingly, the peti¬ 
tioner should be treated as any other beneficiary 
receiving income from domestic sources and should 
be required to pay the tax on the amounts received. 

ARGUMENT 

The petitioner contends that certain sums of 
money which were paid to her during 1926 as bene¬ 
ficiary under a domestic trust, were paid to her as 
interest by persons carrying on a banking business, 
and that, inasmuch as she is a nonresident alien 
and neither had any place of business in the United 
States during that year nor was engaged in business 
in this country, she comes within the exemption 
of Section 217 (a) (1) (A) of the Revenue Act of 
1926, infra, p. 29. Accordingly, she denies that 
she owes the deficiency in income tax determined 
by the Board of Tax Appeals. 

On the other hand, it is the respondent’s conten¬ 
tion that i the sums of money here involved were 
not paid to the petitioner by persons carrying on 
a banking business but were paid by the trustees, 


that such sums came into the petitioner’s haiids 
merely as income from the trust funds and not las 

j 

interest on bank deposits and so the provision 
allowing the exemption referred to does not apj^ly 
to the petitioner and she should pay the tax on the 

sums received. ! f 

. 

The petitioner is the sole beneficiary of tw T o do¬ 
mestic trusts and as such is taxable under Section 
219 of the Revenue Act of 1926 1 on trust net In¬ 
come which is periodically distributable to her. 
The imposition of a tax on the petitioner here isjin 
line with the general policy of the statute which is 
expressed in Section 210 of the Act and which 
places an income tax on the net income of every in¬ 
dividual. Section 212 defines net income as gross 
income minus the deductions allowed by the statute. 
Section 213 (a) provides that gross income shall 

i 

include all income except gifts, legacies, and certain 
other kinds of income not here material, and this 
definition is limited in the case of nonresident 
aliens by paragraph (c) of the same section !to 
mean only gross income from sources within the 
United States as determined in Section 217. 

However, the general definition of gross incoipe 
given in Section 213 (a) still applies to the income 
of* a nonresident alien with the limitation men¬ 
tioned, inasmuch as Congress, in Section 217, l^as 
not changed the broad scope which the term “grcjss 

^or pertinent portions of the sections of the Revenue Act 
of 1926 referred to herein, see infra , pp. 28-31. 
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income” covers in the former section, but has 
merely given effect to the limitation as to source, 
and has set down some definite guides for the de¬ 
termination of the source of income. 

Section 217 (a) lists five kinds of income which 
are treated:as being from sources within the United 
States. These are in the order mentioned: (1) In¬ 
terest on bonds, notes, or other interest-bearing ob¬ 
ligations of residents, corporate or otherwise; (2) 
dividends from domestic corporations with certain 
exceptions not here material; (3) compensation for 
labor or personal services performed in the United 
States; (4) rentals or royalties from property lo¬ 
cated in the United States, and (5) profits from the 
sale of real property located in the United States. 
Then paragraph (c) of the same section lists the 
five kinds of income which shall be treated as com¬ 
ing from sources without the United States, and 
paragraph (e) refers to other items of gross in¬ 
come and provides for their allocation either to 
sources within or sources without the United 
States, and also refers to income which is derived 
partly from sources within and partly from sources 
without the United States. 

The petitioner does not deny that the money she 
received isfrom sources within the United States, 
but she claims that such income is interest and is 
exempt because in the provision relating to interest 
appearing in Section 217 (a) (1), there is specifi¬ 
cally excluded “ interest on deposits with persons 
carrying on the banking business paid to persons 
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not engaged in business within the United States 
and not having an office or place of business 
therein”, and so contends that she does not owe the 
tax. The petitioner gives two reasons in support 
of her contention. 

The first reason is that none of the other four 
kinds of income listed in paragraph (a) of Section 
217, covers the item of income here involved and 
that these five kinds of income are the only kifids 
which can be considered as being from sources 
within the United States. As to this, the petitioner 
is in error. She is correct in saying that Section 
217 undoubtedly covers the income which she re¬ 
ceived, but she is not correct in contending that the 
income here must be put into one of the five classes 
listed in paragraph (a). In so contending she has 
completely ignored paragraph (e) of Section 217, 
but it is clear from reading the latter provision t]hat 
Congress realized that there might be other kiifids 
of income not covered by paragraph (a), wlpch 
should be subject to tax, and so made provision 
for such items in paragraph (e) which reads! as 
follows: j 

(e) Items of gross income, expenses, 
losses and deductions, other than those spec¬ 
ified in subdivisions (a ) and (c), shall bej al¬ 
located or apportioned to sources within or 
without the United States under rules hnd 
regulations prescribed by the Commissioner 
with the approval of the Secretary. * * * 

(Italics supplied.) 
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Pursuant to the specific authority given in para¬ 
graph (e) to the Commissioner to make regulations, 
a provision in regard to these other items of gross 
income has been inserted in all of the regulations 
since Section 217 (a) (c) (e) was enacted as a 
part of the Revenue Act of 1921, c. 136, 42 Stat. 
227. See Article 326 of Regulations 62; Article 327 
of Regulations 65; Article 327 of Regulations 69; 
Article 681 of Regulations 74, and Article 681 of 
Regulations 77. 

Article 327 of Regulations 69, infra, p. 32, 
provides that: 

Art. 327. Other income from sources 
within the United States .—Items of gross 
income other than those specified in section 
217 (a) and (c) and articles 318-324 shall 
be allocated or apportioned to sources within 
or without the United States, as provided 
in subdivision (e) of section 217. 

From the foregoing it is evident that paragraph 
(a) of Section 217 is not all inclusive. Thus it is 
neither necessary nor proper to say that in order 
to consider the petitioner’s income as coming from 
a source within the United States, it must be treated 
as interest. Such income should be classified 
merelv as income from a trust and as such it can 
and should come under the classification of “ items 
of gross income * * * other than those specified 
in subdivisions (a) and (c)” which are referred 
to in subdivision (e) of Section 217 and are subject 
to tax. 
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The second reason why the petitioner contends 
that her income is not subject to tax is that she his 
in effect met the provisions of Section 217 (a) (1) 
(A) which exempts interest on bank deposits paid 
to nonresident aliens who are not engaged in bu$i- 
ness in the United States, and have no place pf 

i 

business in this country. We can not agree fqr, 
assuming that the three firms which were paying 
the interest were carrying on a banking business, 
the petitioner still must fail because she cannot 
show that the money was paid to her by sajid 
bankers or that it came to her as interest. 

| 

There is no ambiguity in the statute. It plainjly 
provides that in order for the interest to be exempt, 
it must be “paid to persons not engaged in business 
within the United States and not having an office 
or place of business therein. 7 ’ The facts show tljat 
this requirement was not met. The interest wfas 
paid to the trustees. They are citizens and resi¬ 
dents of the United States, are engaged in business 
within the United States, and have an office in this 
country. The fact that thev received the interest 

i 

is not the same as if it had been received by the 

petitioner. The trustees had legal title to the funds 

! 

on which the interest was paid, and the petitioner 
could not have drawn a check on the amount of siich 

j 

interest nor could she have done anything else 

i 

w T ith the money while it was on deposit and before 
it was actually paid to her as a regular distribution 
of trust income. 
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It is also clear that the petitioner was not en¬ 
titled to such interest as interest, nor would she 
have any right to demand that it be paid to her 
direct. Under the terms of the trust agreement, 
she was entitled merely to the net income from the 
trust funds. This not only meant that she had no 
right to the income in the form received by the 
trustees, but also that she had no right to say that 
the trust funds should be loaned in order that in¬ 
come produced would be interest, or that they 
should be invested so as to produce any other special 
kind of income. Before turning the income over 
to the petitioner, the trustees had a right to deduct 
such expenses as they were allowed to incur, and 
could, and doubtless did, merge the income received 

as interest with anv other amounts received from 

* 

other kinds of investments. Thus it is apparent 
that the three firms with which the trust funds 
were deposited paid nothing to the petitioner, and 
that what she received was merely the net income 
of the trust. 

It is of course not enough to satisfy only part of 
the statutory requirements covering exemptions or 
to show that payments were made in such a manner 
that petitioner eventually got the money. This is 
an instance when there must be strict compliance 
with the statute. The rules as to tax exemptions 
is now so well established that it is no longer open 
to question. Under that rule, a taxpayer must 
show that she comes squarely within the statutory 
provisions allowing the exemption. Such provi- 
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sions are construed strictly in favor of the Govern¬ 
ment. Seiner v. Colonial Trust Co., 275 IT. S. 2B2, 
235; Vicksburg, &c., Railroad Co. v. Dennis, 116 
U. S. 665, 668; Lewellyn v. Hardison, 31 F. (2d) 
740 (C. C. A. 3d), certiorari denied, 280 U. S. 5^0. 
Any claim for exemption must be based upon plain 
language as implications will not be indulged! in 
and a well-founded doubt is fatal to the clajm. 
J. W. Perry Co. v. Norfolk, 220 U. S. 472; Ba { nk 
of Commerce v. Tennessee, 161 IT. S. 134,146; Hgge 
v. Railroad Co., 99 IT. S. 348, 355. 

Unquestionably there is a well-founded dolibt 

here as to petitioner’s being entitled to the exerjap- 

1 

tion she claims. The money was not paid to ber. 
Moreover, she had no dealings with the persons ^ho 
paid the interest. They would not have dealt vjith 
her if she had requested that they do so. The funds 
on deposit did not belong to the petitioner but to the 
trustees and the latter did not pay her all the | in¬ 
come received but merely the net income from jthe 
trust funds. The trustees managed the trust bfisi- 
ness in the United States, and invested the tifust 
funds as they saw fit. This indicates that the peti¬ 
tioner does not come squarely within the exemption 
of Section 217 (a) (1) (A) as she is required to do. 
On the other hand, Section 219 of the Act plainly 
imposes a tax on all beneficiaries receiving trust in¬ 
come periodically; and as the petitioner cojnes 
within that class, she should pay income tax on jthe 
money received. 

91341—34-3 

i 





There is a special reason in this case for urging 
strict compliance with the rule as to exemptions. A 
construction which would not require such compli¬ 
ance would be defeating the purpose for which the 
provisions in Section 217 (a) (1) (A) was placed in 
the law. That exemption was included in the stat¬ 
ute to encourage international trade and to prevent 
a penalization of foreign traders who, in order to 
facilitate their transactions with persons in this 
country, might deposit money with domestic firms 
without carrving on anv business in the United 
States. 2 

In the instant case there was no foreign trader 
involved. The petitioner is a beneficiary under two 

i 

domestic trusts created by her sons, who are also 
the trustees, and are American citizens and resi- 


- During the Senate Hearings on the Revenue Act of 1921. 
Dr. T. S. Adams, Tax Adviser. Treasury Department, 
discussed Section 217 (a) of the proposed bill which later 
became the Act of 1921 and which in this respect is like 
Section 217 (a) of the 1926 Act. As to the purpose of the 
provision, he said (p. 65, Senate Hearings of the Revenue 
Act of 1921. Oct.-Sept.) : 

Under the present law interest paid by any person, 
corporate or otherwise, if he is a resident, is subject to our 
tax. That is the present law. That has been modified to 
except interest paid by foreign traders or foreign trade 
corporations, because they are doing business outside of the 
United States, and we except deposits in banks in this coun¬ 
try held bv nonresident aliens who are not doing business in 
tliis country, the idea being to encourage deposits in Ameri¬ 
can banks by nonresident aliens. It is usually done as part 
of some business transaction. There have been requests from 
many sources ,and it has been recommended several times in 


dents of the United States. The money comprisiiig 
the trust funds came originally from the petition¬ 
er’s husband, who at the time of his death in 19^0 
was a partner in the firm of William Iselin & Com¬ 
pany of New York City. The income here involved 
comes entirely from sources within the United 
States, and, as source of income has been made tlje 
deciding factor in determining the status of iiji- 
come of a nonresident alien, obviously the incon}e 


here belongs to the general class of income on which 
income tax is due and it is not within the exemption 
claimed. 

The respondent’s contention is in accord with 
the settled practice of the Internal Revenue Bi|- 
reau. The first ruling of the Bureau on the ques¬ 
tion here was made in 1922, and is given in I. r t. 


the past by the Treasury Department as an aid generally tjo 
foreign and international trade. 


Also, the General Counsel of the Bureau of Internal Reve¬ 
nue stated in regard to this point, in G. C. M. 9156, X-l, 
Cumulative Bulletin 166, that (p. 167): i 

The words “ not including (A) interest on deposits with 
persons carrying on the banking business paid to persons 
not engaged in business within the United States and mj)t 
having an office or place of business therein were first in¬ 


serted in the Revenue Act of 1921. with the express purpose 
that interest on deposits in banks in this country held by 
nonresident aliens who were not doing business here shouljd 
not be included in taxable income, so that such provision 
would encourage deposits in American banks by nonresident 
aliens. Such deposits usually arise in some business trans¬ 
action, and the inserted clause was intended to further 
foreign and international trade. 
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1405,1-2, Cumulative Bulletin 149. In that ruling, 
it was stated (p. 150): 

This office is clearly of opinion that any 
interest on deposits credited to the account 
of the trustees and remitted to B, as above 
outlined, is not interest on deposits paid to 
persons not engaged in business within the 
United States, etc., within the meaning of 
the above italic language of section 217. 
Any payments made to her are not made as 
interest on deposits, but are made and re¬ 
ceived by her as income from the trust estate. 
If it be conceded on the statements presented 
that the trust is a distributable one and, 
therefore, not a taxable entitv under the 
statute, it does not follow that this fact 
changes the legal effect of the relationship 
and transactions above outlined. The stat¬ 
ute contemplates that the deposit shall be 
made by and the interest paid to the person 
“not engaged in business within the United 
States and not having an office or place of 
business therein.” 

Again, in 1931, wffien the General Counsel, Bureau 
of Internal Revenue, was asked for a ruling on the 
same question and in a case involving very similar 
facts to those here, the ruling in I. T. 1405, supra, 
w’as sustained. For the second ruling, see G. C. M. 
9156, X-l, Cumulative Bulletin 166. 

Although the two rulings just referred to are 
the onlv ones bv the Internal Revenue Bureau ex- 
actly in point, counsel for the petitioner does not 
refer to either of them in his brief. Instead he 


relies on other Internal Revenue rulings which 
involve different facts and may be distinguished qn 
that ground. Three of the rulings referred to jm 
petitioner’s brief are I. T. 1642, II-l, Cumulatite 
Bulletin 81; I. T. 2067, III-2, Cumulative Bulletin 
78, and A. R. M. 37, 2 Cumulative Bulletin 1712. 
(See Br. pp. 12-14.) All of these rulings are dis- 
cussed in G. C. M. 9156, supra, in which the Gen- 
eral Counsel referred to the taxpayer’s contention 
that the ruling in I. T. 1405, supra, had either beten 
overruled by the three rulings just named or else 
was in conflict with them. In denying the trpth 
of this contention, the General Counsel sdid 
(168-169): 

In other words, the taxpayer’s contention 
is that since it was ruled in I. T. 1642 ahd 
I. T. 2067, and also in Appeals and Review 
Memorandum 37, that a trustee is a m^re 
medium or conduit through which the in- 
come passes from the source to the behe- 
ficiary and that such passage does not change 
the nature of the income, therefore, the in¬ 
terest on the deposit in question should prop¬ 
erly be said to pass or be paid to the tax¬ 
payer, and that, to that extent, the ruling 
in I. T. 1405 has been modified if hot 

i 

revoked. 

In I. T. 1642 the real question involved 
was whether the income from foreign sources 
lost that status and became income from 
domestic sources when it was paid to |he 
trustee. In I. T. 2067 the real question ^as 
whether the tax-exempt status of the income 
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was lost wlien the income from the bonds 
was paid to a trustee and thence to the bene¬ 
ficiary. The same question as to source arose 
in Appeals and Review Memorandum 37. 
It is apparent that none of these three last- 
mentioned rulings had anv bearing on the 
point decided in I. T. 1405, which therefore, 
should be regarded as a controlling precedent 
in the instant case. 


These rulings indicate that the Treasury Depart¬ 
ment has treated income arising from sources with¬ 
out the United States in a different manner to those 


arising within the United States, and at least since 
1922 has followed the practice of taxing nonresi¬ 
dent aliens under facts like those in the instant 
case. But as indicated the petitioner lias entirely 
ignored this well-established practice and has 
chosen to rely on other rulings involving different 
facts. The petitioner also relies on Freuler v. 
Helvering, 291 U. S. 35, and Helvering v. Falk, 
291 U. S. 183. But the questions in both of these 
cases are different, and excerpts from those de¬ 
cisions cannot serve to control the principle here 
involved. 

The question in the Freuler case did not involve 
the character of the income in the hands of the 
beneficiaries as here but the amount of taxable in¬ 
come, i. e., whether the beneficiaries there vrere 
taxable on all the income received by them from the 
trustee during the taxable year or only on the 
amount to which they were legally entitled. The 


Court held that the beneficiaries were taxable only 
on such amounts as the trustee was authorized td 
distribute, and not on amounts which the trusted 
should have deducted for depreciation and which 
were in excess of the income to which they were 
legally entitled. The Court did not hold as peti¬ 
tioner states (Br. p. 11) that a beneficiary is enj- 

i 

titled to a deduction for depreciation. 

The excerpt from the Court’s opinion which thy 
petitioner relies on merely discusses the scheme oft 
taxation applicable to income which is periodically 
distributable to a beneficiary. The Court stated 
that such income is considered the property of thp 
beneficiary from the moment of its receipt by thb 
trust but, as the Court explained, this treatment 
has been adopted merely to prevent the possibility 
of a postponement of the tax to a year subsequent 
to that in which the income was received bv thb 
trustee, and to prevent the trustee paying on paift 

of the income in one vear and the beneficiarv ill 

•/ «/ 

another. Such treatment does not enlarge or ill 
any way change the rights of a beneficiary or per¬ 
mit the beneficiarv to claim anvthing but the n^t 
income of the trust when distributions are du^. 
The Court said (p. 41) : j 

Plainly, also, the fiduciary, in computing n^t 
income, is authorized to make whatever ap¬ 
propriate deductions other taxpayer's aije 
allowed bv law. The net income ascertained 
by this operation, and that only, is the tax¬ 
able income. This the fiduciary mav be re- 
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quired to accumulate; or, on the other hand, 
he may be under a duty currently to dis¬ 
tribute it. (Italics supplied.) 

It is clear from the foregoing that the Court 
recognized that what trustees distribute to a bene¬ 
ficiary is not interest, rent, or any other special 
kind of income but merely the net income from 
trust funds. Moreover, when the trustees receive 
any trust income they can merge it with any other 
trust income and before distribution are supposed 
to subtract from the whole their expenses and any 
other deductions allowed by statute. That remain¬ 
ing is net income, and that, was what the bene¬ 
ficiaries in the Frenier case were entitled to and all 
that was taxable. So, although that case does not 
touch on the specific point raised here, it does sup¬ 
port our contention that the income received by a 
beneficiary is of a different character than that 
received bv the trustees. 

In the Falk case, supra, the question was whether 
the beneficiaries who had an economic interest in a 
mine were entitled to deductions for depletion. It 
was held that they were because part of the money 
received by them represented a return of capital 
assets and not income, and that no tax should be 
laid on the former. Thus it is clear that the Falk 
ease involved, not a question of placing a tax on 
income as in the instant case, but of attempting to 
tax capital assets which were distributed by the 
trustees to the beneficiaries, and so the decision 
there is also not in point. 



Moreover, the statement of the Freider and Falft 
cases and of the rulings relied on by the petitioner 
are not helpful here because in this case petitioned* 
is seeking to escape taxation by showing that a 
specific statutory provision granting an exemption 
is applicable to her. None of the cases or rulings 


relied on by the petitioner involves any statutory 
provision which is comparable to Section 217 (aj) 
(1) (A). It provides that interest to be exempit 
must be paid to the nonresident alien by persons 
carrying on the banking business and so sets fortji 


clearly a particular way in which the exemption 
can be secured, but this was not followed. The in¬ 
terest was paid to the trustees who retained it as 
gross income until the time arrived for regulajr 
distributions and they paid over that which wals 


left after the allowable deductions merely as trust 

j 

income. 


The purpose for which the statutory exemption 
was enacted is not defeated by this view. All of 
the business relating to the income here in questidn 
was transacted in this countrv and was between 
domestic firms on the one hand and trustees of Ja 
domestic trust on the other hand. Thus it cannot 
be denied that the petitioner received income of 
the kind which is taxable to a nonresident alien, ai|d 
she should not be allowed to escape taxation because 
she could have done so if the requirements of the 
statute had been met. 

In presenting the case for the respondent, \te 
have assumed up to this point that the interest iie- 

i 
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ceived by the trustees was paid to them by “persons 
carrying on the banking business”. Obviously the 
petitioner's whole case falls if the firms which paid 
the interest were not carrying on a banking busi¬ 
ness. and it does not appear that they were engaged 
in banking within the meaning of the statute. 

The Board of Tax Appeals did not consider it 
necessary to make a finding as to whether these 
firms were carrying on a banking business, but it 
said (R. 23-24) : 

Considerable doubt exists as to whether 
Congress intended by the words of the stat¬ 
ute, “persons carrying on the banking busi¬ 
ness”, to include persons, as disclosed by the 
evidence in this proceeding, in whose busi¬ 
nesses some banking features are present as 
incidents thereof. It is suggested that the 
statute does not require in terms that such 
persons should be carrying on the banking 
business exclusively or even chiefly, or that 
they should be organized either as a state or 
a national bank. But we need not decide the 
point, for, if we hold that the language of 
the statute is sufficient to include as bankers 
those who paid interest to the trustees 
herein, nevertheless our answer to other 
questions involved, about which we entertain 
no such doubt, must exclude the petitioner 
from the benefits of the exception to the 
statute upon which she relies. 

It must be conceded that the three companies 
here involved were not carrying on a banking busi¬ 
ness as such business is generally understood, and 
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that they did not hold themselves out to the public 
generally as bankers. The facts show that the^e 
firms not only handled money but goods of various 
kinds and that their transactions were of a varied 

i 

nature. The business of William Iselin & Cofii- 

i 

pany was that of a factor and a factor is commonly 
defined as a commission merchant or an agent, jin 
carrying on such business that company received 
consignments of merchandise (R. 21) which hkd 
nothing to do with banking, and its various money 
transactions were carried on in furtherance of tjhe 

i 

business of a factor and not in a general banking 
business. 

i 

As to A. Iselin & Company and Arthur J. Rosen¬ 
thal & Company, it is clear from the findings (R. 
21-22) that these firms were really stockbrokers 
and that they carried on their business much as 
any other stockbroker does today. In advancing 

i 

money or in receiving it for investment, they were 
not doing a banking business but were merely doing 
what thev considered necessary to advance th’eir 
own interests. 

Of course there is some similarity between the 
way in which these firms handled their money trans¬ 
actions and the banking: business, but manv com- 
panies are engaged in such transactions and surely 
it will not be contended that Congress intended to 
include them all as persons carrying on a banking 
business. As already pointed out, what Congress 
had in mind in enacting this provision was to pre- 
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vent a penalty being laid on a foreign trader who 
might find it necessary to keep sums of money on 
deposit while dealing with a. domestic firm. Con¬ 
gress did not intend to exempt just any company 
which might advance or lend money but only per¬ 
sons actually engaged in banking as that term is 
generally understood. 

In this connection, the petitioner refers (Br. 16- 
17) to twoi statutory definitions of banking which 
are framed in broad language. However, while the 
activities enumerated in the Board’s findings re¬ 
semble in certain respects the phases of banking 
included in those definitions, such activities were 

merelv incidental to the main business for which 
%> 

the companies here were formed, namely, that of 
factors and of stockbrokers. Thus, these activities 
do not make the business of these companies a 
banking business within the meaning of the revenue 
statute. 

Moreover it is doubtful if the trust funds on 
which the interest was paid were deposits within 
the meaning of the statute here. The rate of in¬ 
terest was six per cent. That is the legal rate in 
New York State and, as everyone knows, it is not 
customary for a banking institution to pay so high 
a rate, buti that rate is commonly paid on loans. 
These deposits were in fact loans to the companies 
and should, we contend, be treated as ordinary loans 
to stock brokers or factors, and not as deposits with 
bankers. Certainly they are not the kind of 
temporary deposits Congress had in mind when 


the statute was enacted. These are loans made fbr 

i 

definite periods and as permanent investments, ahd 
had, as the evidence shows, run for at least thiiee 
years when this case arose. Accordingly, it is diffi¬ 
cult to see how they can be classed as deposits pr 
how the companies which had the use of the money 
during these years can be treated as persons carry¬ 
ing on a banking business. But regardless of hpw 
the business of these companies should be charac¬ 
terized or how the sums of money left with them 
should be designated, it is nevertheless true that 
such sums were not deposited by the petitioner afid 
that the interest was not paid to her as the statute 
requires, and so she does not come within tjie 
exemption claimed. 

CONCLUSION 

j 

i 

The decision of the Board of Tax Appeals should 

i 

be affirmed. 

Respectfully submitted. 

Frank J. Wideman, j 

Assistant Attorney General. 
Sew^all Key, 

Norman D. Keller, j 

Louise Foster, 

Special Assistants to the Attorney General .j 


October 1934. 



APPENDIX 


irenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 210. (a) In lieu of the tax imposed by 
section 210 of the Revenue Act of 1924, there 
shall be levied, collected, and paid for each 
taxable year upon the net income of every 
individual (except as provided in subdivi¬ 
sion (b) of this section) a normal tax of 5 
per centum of the amount of the net income 
in excess of the credits provided in section 
216, except that * * *. (U. S. C. App., 

Title 26, Sec. 951.) 

Sec. 212. (a) In the case of an individual 
the term “net income” means the gross in¬ 
come as defined in section 213^ less the de¬ 
ductions allowed by sections 214 and 206. 
(U., S. C. App., Title 26, Sec. 953.) 

Sec. 213. For the purposes of this title, ex¬ 
cept as otherwise provided in section 233— 

(a) The term “gross income” includes 
gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service * * * of whatever kind and in 
whatever form paid, or from professions, vo¬ 
cations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 
* * * (U. S. C. App., Title 26, Sec. 954.) 

( 28 ) 
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i 

(c) In the case of a nonresident alien in¬ 
dividual, gross income means only the gross 
income from sources within the Ufited 
States, determined under the provisions of 
section 217. j 

Sec. 217. (a) In the case of a nonresident 
alien individual or of a citizen entitled tb the 
benefits of section 262, the following iteiiis of 
eross income shall be treated as income from 
sources within the United States : 

(1) Interest on bonds, notes, or other in¬ 
terest-bearing obligations of residents^ cor¬ 
porate or otherwise, not including (Aj) in¬ 
interest on deposits with persons carrying on 
the banking business paid to persons nojt en¬ 
gaged in business within the United Spates 
and not having an office or place of business 
therein, or (B) interest received from a’resi¬ 
dent alien individual, a resident foreign! cor- 
poration, or a domestic corporation, wlfen it 
is shown to the satisfaction of the Corfmis- 
sioner that less than 20 per centum of the 
gross income of such resident payor of do¬ 
mestic corporation has been derived from 
sources within the United States, as deter¬ 
mined under the provisions of this section, 
for the three-year period ending with the 
close of the taxable year of such payor pre¬ 
ceding the payment of such interest, of for 
such part of such period as mav be appli¬ 
cable; * * * j 

(c) The following items of gross injeome 
shall be treated as income from sources ivith- 
out the United States: 

(1) Interest other than that derived from 
sources within the United States as provided 
in paragraph (1) of subdivision (a) ; *! * *. 

(e) Items of gross income, expenses, 
losses and deductions, other than those spec¬ 
ified in subdivisions (a) and (c), shgll be 
allocated or apportioned to sources \fithin 
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or without the United States under rules and 
regulations prescribed by the Commissioner 
with the approval of the Secretary. Where 
items of gross income are separately allo¬ 
cated to sources within the United States, 
there shall be deducted (for the purpose of 
computing the net income therefrom) the 
expenses, losses, and other deductions prop¬ 
erly apportioned or allocated thereto and a 
ratable part of other expenses, losses, or 
other, deductions which cannot definitely be 
allocated to some item or class of gross in¬ 
come. The remainder, if any, shall be in¬ 
cluded in full as net income from sources 
within the United States. * * * (U. S. C. 
App., Title 26, Sec. 958.) 

Sec. 219. (a) The tax imposed by Parts 
I and II of this title shall apply to the in¬ 
come of estate or of any kind of property 
held in trust, including— 

(2) Income which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, 
and income collected by a guardian of an in¬ 
fant which is to be held or distributed as 

the court may direct ; 

***** 

(b) Except as otherwise provided in sub¬ 
divisions (g) and (h), the tax shall be com¬ 
puted upon the net income of the estate or 
trust, and shall be paid by the fiduciary. 
The net income of the estate or trust shall 
be computed in the same manner and on the 
same basis as provided in section 212. except 
that— 

***** 


(2) ; There shall be allowed as an addi¬ 
tional deduction in computing the net income 
of the estate or trust the amount of the in¬ 
come of the estate or trust for its taxable 
year which is to be distributed currently by 
the fiduciarv to the beneficiaries, * * *. 
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(d) If any part of the income of an es¬ 
tate or trust is included in computing the 
net income of any legatee, heir, or benefici¬ 
ary, such legatee, heir, or beneficiary shfill, 
for the purpose of the normal tax, be allowed 
as credits, in addition to the credits allowed 
to him under section 216, his proportionate 
share of such amounts specified in subdivi¬ 
sions (a) and (b) of section 216 as are, fin¬ 
der this section, required to be included! in 
computing his net income. Any remaining 
portion of such amounts specified in subdi¬ 
visions (a) and (b) of section 216 shall, jfor 
the purpose of the normal tax, be allowed] as 
credits to the estate or trust (U. S. C. App., 
Title 26, Sec. 960). j 

Treasury Regulations 69, promulgated under the 
Revenue Act of 1926: 

Art. 317. Income from sources within the 
United States.—Nonresident alien individu¬ 
als, foreign corporations, and citizens of the 
United States or domestic corporations bn- 
titled to the benefits of section 262 are tax¬ 
able only upon income from sources within 
the United States. (See sections 213 (c), 
233 (b), and 262.) 

The statute divides the income of such tax¬ 
payers into three classes: 

(1) Income which is derived in full fi]om 
sources within the United States; 

(2) Income which is derived in full fbom 
sources without the United States; and 

(3) Income which is derived partly ffiom 
sources within and partly from sources with¬ 
out the United States. 

The taxable income includes that derived 
in full from sources within the United Stfites 
and that portion of the income which is de- 
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rived partly from sources within and partly 
from sources without the United States 
which is allocated or apportioned to sources 
within the United States. 

Art. 327. Other income from sources 
within the United States. —Items of gross in¬ 
come other than those specified in section 
217 (a) and (c) and articles 318-324 shall be 
allocated or apportioned to sources within 
or without the United States, as provided in 

subdivision (e) of section 217. 

***** 

Where items of gross income are sep¬ 
arated allocated to sources within the United 
•/ 

States, there shall be deducted therefrom, in 
computing net income, the expenses, losses, 
and othqr deductions properly apportioned 
or allocated thereto and a ratable part of 
other expenses, losses, or other deductions 
which cannot definitely be allocated to some 

•j 

item or class of gross income. 

Art. 345. Credits to trust or beneficiary .— 
***** 

(c) If any part of the income of the es¬ 
tate or trust is included in computing the 
net income of any legatee, heir, or benefi¬ 
ciary, he is allowed for the purposes of the 
normal tax, in addition to his individual 
credits, the proportionate share of such divi¬ 
dends specified in section 216 (a) and article 
301 and of such interest not entirely exempt 
from tax upon obligations of the United 
States, which he is required to include in 
computing his net income. Any remaining 
portion of such amounts will be allowed for 
the purpose of the normal tax to the estate 
or trust. Each beneficiary is entitled to but 
one personal exemption, no matter from how 
many trusts he may receive income. * * *. 
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